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)ate: 3/25/2013

Third

·cial District Court - Canyon County

-ime: 04:41 PM
>age 1 of 5

User: WALDEMER

ROA Report
Case: CV-2008-0009712-C Current Judge: Bradly S Ford

Michael R Parvin, Plaintiff vs State Of Idaho, Defendant
Michael R Parvin, Plaintiff vs State Of Idaho, Defendant

Post Conviction Relief
>ate
r/16/2008

Judge
New Case Filed-Post Conviction Relief

Thomas J Ryan

Filing: 9SPC - Post Conviction Relief Filing Paid by: Parvin, Michael R
(subject) Receipt number: 0338286 Dated: 09/16/2008 Amount: $.00
(Cash) For: Parvin, Michael R (subject)

Thomas J Ryan

Petition (Second) and Affd for PCR

Thomas J Ryan

Affidavit of Facts in Support of PCR

Thomas J Ryan

Motion & Affd in Support for Appt of Counsel

Thomas J Ryan

Motion & Affd for Permission to Proceed on Partial Payment of Court fees

Thomas J Ryan

For Information Prior To This Date See Case File CR99-7596*C

Thomas J Ryan

Letter from Def re: action on his Post Conviction

Thomas J Ryan

Motion to Disqualify

Thomas J Ryan

Order for Disqualification(Ryan)

Thomas J Ryan

Change Assigned Judge

Court Clerks District (998)

Order of Assignment - to Judge Petrie

Court Clerks District (998)

Change Assigned Judge

Gordon W Petrie

Order appointing attorney/PD

Gordon W Petrie

Order partial payment of court fees (prisoner)

Gordon W Petrie

112/2009

Letter from Def re: Post Conviction

Gordon W Petrie

113/2009

Order of Conditional Dismissal on Application for Post-Conviction Relief
**The Petitioner has 20 DAYS to Respond**

James C. Morfitt

123/2009

Response to Order of Conditional Dismissal

Gordon W Petrie

130/2009

Response to conditional dismissal

Gordon W Petrie

'1/2009

Notice of Hearing

Gordon W Petrie

Motion for Clarification

Gordon W Petrie

Hearing Scheduled (Motion Hearing 05/01/2009 11 :00 AM) Clarification

Gordon W Petrie

012812008
0/29/2008
0/31/2008
1/3/2008

'3/2009

Change Assigned Judge (batch process)

'1/2009

Hearing result for Motion Hearing held on 05/01/2009 11 :00 AM:
Continued Clarification

Bradly S Ford

District Court Hearing Held
Court Reporter: Yvonne Hyde Gier
Number of Transcript Pages for this hearing estimated: less than 100
pages

Bradly S Ford

Hearing Scheduled (Motion Hearing 05/13/2009 09:00 AM) Clarification

Bradly S Ford

Hearing result for Motion Hearing held on 05/13/2009 09:00 AM:
Continued Clarification

Bradly S Ford

District Court Hearing Held
Court Reporter: Yvonne Hyde Gier
Number of Transcript Pages for this hearing estimated: less than 100
pages

Bradly S Ford

Hearing Scheduled (Motion Hearing 07/13/2009 02:30 PM) Block 1 hour

Bradly S Ford

Hearing result for Motion Hearing held on 07/13/2009 02:30 PM: Motion
Held Block 1 hour

Bradly S Ford

13/2009

13/2009

)ate: 3/25/2013

Third

cial District Court - Canyon County

-ime: 04:41 PM
'age 2 of 5

User: WALDEMER

ROA Report
Case: CV-2008-0009712-C Current Judge: Bradly S Ford

Michael R Parvin, Plaintiff vs State Of Idaho, Defendant
Michael R Parvin, Plaintiff vs State Of Idaho, Defendant

Post Conviction Relief
Judge

>ate
Hearing result for Motion Hearing held on 07/13/2009 02:30 PM: Motion
Granted Block 1 hour (via stip)

Bradly S Ford

District Court Hearing Held
Court Reporter: Yvonne Hyde Gier
Number of Transcript Pages for this hearing estimated: less than 100
pages

Bradly S Ford

/16/2009

PD-Request for Transcript

Bradly S Ford

/17/2009

Order For Production of Transcript

Bradly S Ford

1412009

Transcript Filed (Status Conference-7-13-09 from CR99-7596)

Bradly S Ford

12212009

Motion for Status Conference

Bradly S Ford

0/16/2009

Order of Transport

Bradly S Ford

Hearing Scheduled (Motion Hearing 10/27/2009 10:00 AM) PCR

Bradly S Ford

0/19/2009

Notice Of Hearing/PCR

Bradly S Ford

012712009

Hearing result for Motion Hearing held on 10/27/2009 10:00 AM:
Hearing Held PCR

/13/2009

Interim

Bradly S Ford

District Court Hearing Held
Court Reporter: Yvonne Hyde Gier
Number of Transcript Pages for this hearing estimated: less than 100
pages

Bradly S Ford

Hearing Scheduled (Motion Hearing 12/23/2009 01 :00 PM) Summary
Judgment

Bradly S Ford

Hearing Scheduled (Evidentiary Hearing 03/23/2010 09:00 AM) Block
entire day

Bradly S Ford

2/15/2009

Order to Transport

Bradly S Ford

2/17/2009

Motion to Vacate Hearing

Bradly S Ford

Notice Of Hearing

Bradly S Ford

Stipulation To Continue Hearing

Bradly S Ford

Order To Continue Hearing

Bradly S Ford

Hearing Scheduled (Motion Hearing 01/20/2010 02:30 PM) Block
Afternoon
Summary Judgment

Bradly S Ford

Hearing result for Motion Hearing held on 12/23/2009 01 :00 PM: Hearing
Vacated BLOCK AFTERNOON
Summary Judgment

Bradly S Ford

2/22/2009

'20/2010

22/2010

Interim Hearing Held - Status Conference

Bradly S Ford

District Court Hearing Held
Court Reporter: Yvonne Hyde Gier
Number of Transcript Pages for this hearing estimated: less than 100
pages

Bradly S Ford

Hearing Scheduled (Conference - Status 02/22/201 O 03:30 PM)

Bradly S Ford

Hearing result for Conference - Status held on 02/22/201 O 03:30 PM:
Interim Hearing Held

Bradly S Ford

late: 3/25/2013

Third

·ime: 04:41 PM
1

age 3 of 5

ial District Court - Canyon County

User: WALDEMER

ROA Report
Case: CV-2008-0009712-C Current Judge: Bradly S Ford

Michael R Parvin, Plaintiff vs State Of Idaho, Defendant
Michael R Parvin, Plaintiff vs State Of Idaho, Defendant

Post Conviction Relief
1ate

Judge

/22/2010

District Court Hearing Held
Court Reporter: Yvonne Hyde Gier
Number of Transcript Pages for this hearing estimated: Less than 100
pages

Bradly S Ford

/4/2010

Order To Transport

Bradly S Ford

/16/2010

Motion for Leave to File Third Petition for Post Conviction Relief

Bradly S Ford

/18/2010

ExParte Motion to Authorize District Court Transcripts Staff to Request
Transcript from Supreme court

James C. Morfitt

Ex Parte Order Authorizing DC Transcripts Staff to Request Transcript from James C. Morfitt
Supreme Court
Request for Judicial Notice

Bradly S Ford

Motion to continue hearing

Bradly S Ford

Interim Hearing Held

Bradly S Ford

District Court Hearing Held
Court Reporter: Yvonne Hyde Gier
Number of Transcript Pages for this hearing estimated: less than 100
pages

Bradly S Ford

Hearing result for Evidentiary Hearing held on 03/23/2010 09:00 AM:
Continued Block entire day

Bradly S Ford

Hearing Scheduled (Evidentiary Hearing 06/08/2010 09:00 AM) Block
Entire Day

Bradly S Ford

125/2010

Order to Transport

Bradly S Ford

11/2010

Motion For Order Shortening Time To File Amended Petition For Post
Conviction Relief

Bradly S Ford

Amended Motion For Leave To File Amended Petition For Post Conviction
Relief

Bradly S Ford

Amended Petition For Post Conviction Relief

Bradly S Ford

'212010

Order Granting Leave to File Motion to File Amended Petition for Post
Conviction Relief

Bradly S Ford

'4/2010

Objection to amended motion for leave to file amended petition for post
conviction relief

Bradly S Ford

'8/2010

Hearing result for Evidentiary Hearing held on 06/08/2010 09:00 AM:
Continued Block Entire Day

Bradly S Ford

District Court Hearing Held
Court Reporter: Yvonne Hyde Gier
Number of Transcript Pages for this hearing estimated: less than 100
pages

Bradly S Ford

Hearing Scheduled (Evidentiary Hearing 07/13/2010 09:00 AM) Block
Entire Day

Bradly S Ford

12/2010

Answer to Amended Complaint

Bradly S Ford

13/2010

Bradly S Ford
Hearing result for Evidentiary Hearing held on 07/13/2010 09:00 AM:
Interim Hearing Held Block Entire Day (Under Advisement, upon receipt of
memo's by 5 PM 08-16-10)

/19/2010
12212010

Third

late: 3/25/2013
"ime: 04:41 PM

"cial District Court - Canyon County

User: WALDEMER

ROA Report

'age 4 of 5

Case: CV-2008-0009712-C Current Judge: Bradly S Ford

Michael R Parvin, Plaintiff vs State Of Idaho, Defendant
Michael R Parvin, Plaintiff vs State Of Idaho, Defendant

Post Conviction Relief
1ate

Judge

/13/2010

District Court Hearing Held
Court Reporter: Yvonne Hyde Gier
Number of Transcript Pages for this hearing estimated: more than 100
pages

Bradly S Ford

/16/2010

Closing Memorandum

Bradly S Ford

/17/2010

Closing argument

Bradly S Ford

0/22/2010

Disposition Without Trial Or Hearing

Bradly S Ford

Order and Judgment on Petition for Post Conviction Relief/ DENIED

Bradly S Ford

Case Status Changed: closed pending clerk action

Bradly S Ford

Appealed To The Supreme Court

Bradly S Ford

Notice of Appeal

Bradly S Ford

Motion for Appointment of State Appellate Public Defender

Bradly S Ford

1/22/2010

Order Appointing Appellate Public Defender

Bradly S Ford

Disposition Without Trial Or Hearing

Bradly S Ford

Judgment

Bradly S Ford

Case Status Changed: closed

Bradly S Ford

2/3/2010

Letter from defendant

Bradly S Ford

/3/2011

S C - Order Granting Motn to Augment & Suspend Briefing

Bradly S Ford

130/2012

Opinion (SC - Order Denying Petn for Post Conviction Vacated and case
Remanded)

Bradly S Ford

131/2012

Remittitur

Bradly S Ford

125/2012

Hearing Scheduled (Conference - Status 07/23/2012 02:30 PM)

Bradly S Ford

Case Status Changed: Closed pending clerk action

Bradly S Ford

Order Setting Status Conference

Bradly S Ford

Order Re-Appointing Public Defender

Bradly S Ford

Letter from def/CC PA, PD

Bradly S Ford

1/24/2010

117/2012

123/2012

Hearing result for Conference - Status scheduled on 07/23/2012 02:30 PM: Bradly S Ford
District Court Hearing Held
Court Reporter: Debora Kreidler
Number of Transcript Pages for this hearing estimated: less than 100
pages
Hearing result for Conference - Status scheduled on 07/23/2012 02:30 PM: Bradly S Ford
Hearing Held
Hearing result for Conference - Status scheduled on 07/23/2012 02:30 PM: Bradly S Ford
Continued
Hearing Scheduled (Conference - Status 09/05/2012 11 :30 AM)

1

5/2012

Bradly S Ford

Hearing result for Conference - Status scheduled on 09/05/2012 11 :30 AM: Bradly S Ford
District Court Hearing Held
Court Reporter: Debora Kreidler
Number of Transcript Pages for this hearing estimated: less than 100
pages
Hearing result for Conference - Status scheduled on 09/05/2012 11 :30 AM: Bradly S Ford
Hearing Held

Third

ate: 3/25/2013

User: WALDEMER

"cial District Court - Canyon County

ime: 04:41 PM

ROA Report

age 5 of 5

Case: CV-2008-0009712-C Current Judge: Bradly S Ford

Michael R Parvin, Plaintiff vs State Of Idaho, Defendant
Vlichael R Parvin, Plaintiff vs State Of Idaho, Defendant

Post Conviction Relief
Judge

ate
J/9/2012

Hearing Scheduled (Evidentiary Hearing 12/20/2012 09:00 AM)

Bradly S Ford

1/2/2012

Hearing Scheduled (Evidentiary Hearing 12/12/2012 09:00 AM) Date
changed from 12/20 at the court's request & approval from counsel

Bradly S Ford

1/5/2012

Notice Of resetting Hearing

Bradly S Ford

2/12/2012

Hearing Scheduled (Evidentiary Hearing 12/19/2012 09:00 AM)
Continued

Bradly S Ford

Notice Of Hearing - Evidentiary

Bradly S Ford

Order to Transport from Orofino (ICI)

Bradly S Ford

District Court Hearing Held
Court Reporter: Debora Kreidler
Number of Transcript Pages for this hearing estimated: less than 100
pages

Bradly S Ford

2/19/2012

Hearing result for Evidentiary Hearing scheduled on 12/19/2012 09:00 AM: Bradly S Ford
District Court Hearing Held
Court Reporter: Debora Kreidler
Number of Transcript Pages for this hearing estimated: less than 100
pages
Hearing result for Evidentiary Hearing scheduled on 12/19/2012 09:00 AM: Bradly S Ford
Hearing Held Continued

/16/2013

Closing Argument

Bradly S Ford

/23/2013

Closing Argument

Bradly S Ford

/15/2013

Notice of Taking Taking Judicial Notice

Bradly S Ford

Order Denying Petition For Post Conviction Relief

Bradly S Ford

Judgment

Bradly S Ford

Disposition Without Trial Or Hearing

Bradly S Ford

Case Status Changed: closed pending clerk action

Bradly S Ford

/20/2013

Appealed To The Supreme Court (w/order for Appellate PD)

Bradly S Ford

/25/2013

Order for Appointment of State Appellate Public Defender

Bradly S Ford

the Court of Appeals of the State of Idaho

/
MICHAEL R. PARVIN,

)
)
)
)
)
)
)
)
)

Petitioner-Appellant,
V.

STATE OF IDAHO,
Respondent.
TO:

REMITTITUR

3
CANYON COUNTY
T RANDALL,

NO. 38295

THIRD JUDICIAL DISTRICT, COUNTY OF CANYON.

The Court having announced its unpublished Opinion in this cause April 30,
2012, which has now become final; therefore,
IT IS HEREBY ORDERED that the District Court shall forthwith comply with
the directive of the unpublished Opinion, if any action is required.
DATED this

cc:

Counsel of Record
District Court Clerk
District Judge

P,(}...

day of May, 2012.

F I A.~) ;0~9.M.
JUN 2 5 2012
CANYON COUNTY CLERK
C ATKINSON, DEPUTY

IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF CANYON

MICHAEL R. PARVIN,
Petitioner,
vs.

)
)
)
)
)
)

CASE NO. CV-2008-9712

ORDER SETTING STATUS
CONFERENCE

)

STATE OF IDAHO,
Respondent

)
)
)

~~~~~~~~~~-)
IT IS HEREBY ORDERED that the above entitled matter is scheduled for STATUS
CONFERENCE on JULY 23, 2012, at 2:30 P.M. befor

Judge, at the Canyon Cour-6ourthouse, Caldw
Dated:

June~' 2012.

ORDER SETTING STATUS CONFERENCE-1

,I

e Honorable Bradly S. Ford, District

CERTIFICATE OF SERVICE
STATE OF IDAHO,

)

COUNTY OF CANYON

)

) SS

I HEREBY CERTIFY that a true and correct copy of the foregoing ORDER SETTING
ST ATVS CONFERENCE was forwarded to the following:
Bryan F. Taylor
Ty A. Ketlinski
Canyon County Prosecuting Attorney
1115 Albany St.
Caldwell, ID 83605
IDAHO STATE APPELLATE PUBLIC DEFENDER'S OFFICE
3050 Lake Harbor Ln, Ste I 00
Boise, ID 83 703
Mirmura Law Office
Public Defender
510 Arthur Street
Caldwell, Idaho 83605
Michael Parvin #59529
c/o I.C.I.-0, Unit Cl
P.O. Box23
Orofino, ID 83544

Either by depositing the same in the U.S. mail, first class postage prepaid, or by personal service.
DATED

this~ day of June, 2012.
Chris Yamamoto
Clerk of the District Court

G

by Deputy

ORDER SETIING STATUS CONFERENCE- 2

CA!>JYON COUNTY CLERK
Ii! HATP:IP)LD, DE!"UTY

IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF CANYON

)

)

MICHAEL R. PARVIN,

)
)
)
)
)
)
)
)

Petitioner,
vs.
STATE OF IDAHO,
Respondent

CASE NO. CV-2008-9712

ORDER RE-APPOINTING PUBLIC
DEFENDER

~~~~~~~~~~~~~~~~-)
This matter having been remanded by the Idaho Supreme Court to the District Court for
further proceedings,
IT IS HEREBY ORDERED that the Canyon County Public Defender be, and hereby is
re-appointed to represent the Defendant in all matters pending in this case.
This matter is set for Status Conference on MON

,./

before the Honorable Bradly S. Ford, District Judge//
~·

Dated: July

J;L, 2012.

ORDER RE-APPOINTING PUBLIC DEFENDER- 1

/

l

, JULY 23, 2012 at 2:30 p.m.

CERTIFICATE OF SERVICE
STATE OF IDAHO,

)
) SS

COUNTY OF CANYON

)

I HEREBY CERTIFY that a true and correct copy of the foregoing ORDER REAPPOINTING PUBLIC DEFENDER was forwarded to the following:
Bryan F. Taylor
Ty A. Ketlinski
Canyon County Prosecuting Attorney
1115 Albany St.
Caldwell, ID 83605
IDAHO STATE APPELLATE PUBLIC DEFENDER'S OFFICE
3050 Lake Harbor Ln, Ste 100
Boise, ID 83703
Mirmura Law Office
Public Defender
510 Arthur Street
Caldwell, Idaho 83605
Michael Parvin #59529
c/o I.C.I.-0, Unit Cl
P.O. Box 23
Orofino, ID 83544

Either by depositing the same in the U.S. mail, first class postage prepaid, or by personal service.
DATED this

n

day of July, 2012.
Chris Yamamoto

ORDER RE-APPOINTING PUBLIC DEFENDER- 2

IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT OF THE
STATE OF IDAHO, AND FOR THE COUNTY OF CANYON
PRESIDING: BRADLY S. FORD DATE: JULY 23, 2012

MICHAEL R. PARVIN,

Petitioner,
vs

)
)
)
)
)
)

COURT MINUTE

CASE NO. CV-2008-09712-C
TIME: 2:30 p.m.

)

STATE OF IDAHO,

)
)
Respondent. )

REPORTED BY: Debora Kreidler
DCRT 1 (243-247)

This having been the time heretofore set for Status Conference in the aboveentitled matter, the Petitioner was not present but was represented by counsel, Mr.
Greg Ferney; and the Respondent, the State of Idaho, was represented by Mr. Michael
Porter, Deputy Prosecuting Attorney for Canyon County.
The Court reviewed relevant procedural history and noted the Post-Conviction
Relief proceeding had been remanded to this Court after appellate decision.
The Court noted the Petitioner had not been transported for today's proceedings
as it was not required for him to be present at a status conference.
In answer to the Court's inquiry, Mr. Ferney stated he would be the designated
attorney handling this case for the Public Defender's office.

COURT MINUTES
JULY 23, 2012

1

The Court determined both parties had an opportunity to review the appellate
decision rendered in this matter.
The Court noted there were some issues of interpretation relative to the appellate
decision and it wanted to address whether or not the Public Defender wished to put on
additional evidence or to rely upon the evidence that was previously presented at the
evidentiary hearing.
The Court noted after meeting with counsel in chambers, that Mr. Porter had
indicated that he needed to meet with the victim(s) of the underlying criminal offense
and get input as to how to proceed, and that Mr. Ferney requested at least 30 - 45 days
to review the transcript and meet with the Petitioner.
The Court set the matter for another Status Conference on September 5,
2012 at 11 :30 a.m. and noted the Petitioner would not need to be transported for
that hearing.
Mr. Ferney confirmed that he would be sure to meet with the Petitioner before the
next status conference.
The Court stated opinions and advised counsel in the interim if they came to an
agreement they could contact the Court to set up a hearing date.
The Court adjourned at 2:47 p.m.

·DeJ)LIYOerk
COURT MINUTES
JULY 23, 2012

2

IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT OF THE
STATE OF IDAHO, AND FOR THE COUNTY OF CANYON
PRESIDING: BRADLY S. FORD

MICHAEL PARVIN,

Petitioner,

DATE: SEPTEMBER 5, 2012

)
)
)

COURT MINUTE

)

CASE NO. CV-2008-9712*C

)
vs

)

TIME: 10:00 A.M.

STATE OF IDAHO,

)
)

REPORTED BY: Debora Kreidler

)

Respondent

)

DCRT 1 (1131-1138)

~~~~~~~~~)

This having been the time heretofore set for Status Conference in the aboveentitled matter, the petitioner was not present, however was represented by counsel,
Mr. Greg Ferney; the respondent was represented by Mr. Zachary Wesley, Deputy
Prosecuting Attorney for Canyon County.
The Court called the case, noted the parties present and further noted the
petitioner was not present. Further, the Court determined the petitioner had waived his
right to be present due to receiving treatment with the Idaho Department of Corrections.
The Court reviewed the remitter in this matter from the Court of Appeals
regarding complying with the remitter directive.

COURT MINUTES
SEPTEMBER 5, 2012

Page 1

The Court advised that prior to readdressing issues, it would need to determine if
the parties wished to submit additional evidence in support of the record. The Court
inquired.
In answer to the Court's inquiry, Mr. Ferney had conferred with the petitioner by
telephone, had discussed the case, had reviewed prior hearings and transcripts and
advised that they believed all evidence had been previously submitted to the Court and
the Court could take judicial notice of all evidence. Further, Mr. Ferney expressed his
beliefs that the issues were narrowed down, advised he would leave it in the Court's
discretion and advised that the petitioner had authorized him to waive his presence as
well as waive including any additional testimony, including additional evidence or
augmentation of the record.
The Court directed Mr. Ferney to prepare a written document for the defendant to
sign stating that he was waiving his right to present further evidence or augmentation of
the record.
Mr. Ferney concurred and advised that he would mail out the document, have the
defendant sign said document and would file said document with the Court.
The Court advised that once that documentation was received, it would begin the
process of reviewing the file for a written order.
Mr. Wesley advised that the State would not provide any further augmentation of
the record or further evidence, advised that the State had no further argument and
COURT MINUTES
SEPTEMBER 5, 2012

Page 2

advised that he had spoken with the victims in this matter on the 22nd of August and she
did not want to be present, however just wished to be kept informed of the proceedings.
Further, Mr. Wesley advised that he had reviewed the post-conviction hearing and the
supporting documentation and advised that based on that information, the State would
join with the petitioners and not provide any further evidence.
The Court advised that it would consider this matter once the documentation was
received, expressed opinions and adjourned at 11 :38 a.m.

Deputy Clerk

COURT MINUTES
SEPTEMBER 5, 2012

Page 3

IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT OF THE
STATE OF IDAHO, AND FOR THE COUNTY OF CANYON
PRESIDING: BRADLY S. FORD

MICHAEL PARVIN,

Petitioner,
vs
STATE OF IDAHO,
Respondent

)
)
)
)
)
)
)
)
)
)

DATE: OCTOBER 9, 2012

COURT MINUTE

CASE NO. CV-2008-9712*C

REPORTED BY: Debora Kreidler
DCRT 1 (911-916)

~~~~~~~~~)

Mr. Ferney, counsel for the Petitioner, advised the Court that he had an update
on the matter, although the case wasn't scheduled for this date. Mr. Gregory Swanson,
Canyon County Prosecuting Attorney, was present for the Respondent. The petitioner
was not present.
Mr. Ferney advised the Court that the Court had previously requested a waiver of
additional evidence by the petitioner, however after speaking with the petitioner, the
petitioner wished to present additional evidence. Further, Mr. Ferney advised that the
defendant had three (3) to five (5) questions he wanted to present to the Court and
requested the case hear the matter telephonically.

COURT MINUTES
OCTOBER 9, 2012

Page 1

The Court expressed opinions regarding the matter being heard telephonically,
advised that it would not hear the matter telephonically and inquired who the petitioner
wanted to testify.
In answer to the Court's inquiry, Mr. Ferney advised that the petitioner was the
person who wanted to testify.
The Court advised that it could set this matter for Evidentiary Hearing on
December 20, 2012 at 9:00 a.m. before this Court, directed Mr. Ferney to prepare a

Notice of Hearing and advised that it could try to find a sooner date if necessary.
Further, the Court inquired how long the hearing would take.
In answer to the Court's inquiry, Mr. Ferney advised that he believed it would
take approximately thirty (30) minutes to one (1) hour.
The Court reviewed scheduling and directed Mr. Ferney to prepare a transport
order for the Petitioner to be transported.

Deputy Clerk

COURT MINUTES
OCTOBER 9, 2012

Page 2

IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT OF THE
STATE OF IDAHO, AND FOR THE COUNTY OF CANYON
PRESIDING: BRADLY S. FORD

MICHAEL PARVIN,

)

DATE: DECEMBER 12, 2012

COURT MINUTE

)

Petitioner,
vs
STATE OF IDAHO,

)
)
)
)
)
)

CASE NO. CV-2008-9712*C

REPORTED BY: Debora Kreidler

)

Respondent

)

DCRT 1 (915-916)

~~~~~~~~~)

This having been the time heretofore set for Evidentiary Hearing in the aboveentitled matter, the plaintiff was not present, however was represented by counsel, Mr.
Greg Ferney; the respondent was represented by Mr. Zachary Wesley, Deputy
Prosecuting Attorney for Canyon County.
The Court called the case, noted the parties present and further noted that a
transport order had not been prepared in this matter.
Upon the stipulation of the parties, the Court continued this matter for
Evidentiary Hearing on December 19, 2012 at 9:00 a.m. before this Court.
The Court advised the parties that its secretary was preparing the transport order
and further advised that it had contacted the jail staff and had been advised that if the
jail received the transport order on this date and the defendant was able to be
COURT MINUTES
DECEMBER 12, 2012

Page 1
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transported on the bus, then he would be here, otherwise the matter would be need to
be reset.
The Court adjourned at 9:16 a.m.

Deputy Clerk

COURT MINUTES
DECEMBER 12, 2012
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DEC 1 2 2012
CANYON COUNTY CLERK
R 81JLL DEPUTY

IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF CANYON

MICHAEL R. PARVIN,

)
)

Petitioner,

)
)

)
vs.

STATE OF IDAHO,

CASE NO. CV-2008-9712-C

ORDER TO TRANSPORT

)
)
)
)
)

Respondent
~~~~~~~~~~~)

IT IS HEREBY ORDERED that the Defendant, Michael R. Parvin, IDOC No. 59529,
being presently confined at Idaho Correctional Institution, Orofino, Cl, shall be released to the
custody of and be transported by the Sheriff of Canyon County, Caldwell, Idaho to the Canyon
County Jail for an EVIDENTIARY HEARING to commence at 9:00 a.m. on DECEMBER 19,
2012. The said Defendant shall be transported to Canyon County to allow adequate time to meet
with counsel prior to said hearing.
IT IS FURTHER ORDERED that upon completion of said hearing the Sheriff of Canyon
County shall transport and return the Defendant, Michael R. Parvin, IDOC No. 59529 to the
custody of the Warden at the Idaho Correctional Insf
Dated: December J12012.

ORDER TO TRANSPORT - 1

mo, Cl.

CERTIFICATE OF SERVICE
STATE OF IDAHO,

)
) SS

COUNTY OF CANYON

)

I HEREBY CERTIFY that a true and correct copy of the foregoing ORDER TO
TRANSPORT was forwarded to the following:
CANYON COUNTY PROSECUTOR'S OFFICE
1115 Albany St
Caldwell, ID 83605
Mirmura Law Office
Public Defender
510 Arthur Street
Caldwell, Idaho 83605
CANYON COUNTY JAIL

Either by depositing the same in the U.S. mail, first class postage prepaid, or by personal service.
DATED this

J~

day of December, 2012.
Chris Yamamoto
Clerk of the Distri

byDep
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IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT OF THE
STATE OF IDAHO, AND FOR THE COUNTY OF CANYON
PRESIDING: BRADLY S. FORD

MICHAEL PARVIN,

DATE: DECEMBER 19, 2012

)
)
)

COURT MINUTE

Petitioner,

)

CASE NO. CV-2008-9712*C

Respondent

)
)
)
)
)
)

VS

STATE OF IDAHO,

REPORTED BY: Debora Kreidler
DCRT 1 (913-925)

~~~~~~~~~)

This having been the time heretofore set for Evidentiary Hearing in the aboveentitled matter, the plaintiff was present, represented by counsel, Mr. Greg Ferney; the
respondent was represented by Mr. Zachary Wesley, Deputy Prosecuting Attorney for
Canyon County.
The Court called the case, noted the parties present and noted that Mr. Ferney
intended to put on some evidence.
MICHAEL PARVIN was called as Petitioner's first witness, called by the clerk and
direct examined.
Mr. Ferney requested that the Court take judicial notice of the transcript of the
prior post-conviction matter.
Mr. Wesley presented argument regarding the case being heard anew.
COURT MINUTES
DECEMBER 19, 2012

Page 1

The Court so noted and advised and stated that it would take judicial notice of
the submitted transcript and advised the State could cross-examine.
The witness was continued direct examined and cross-examined.
Mr. Ferney objected.
The Court expressed opinions and advised that the questioning could continue.
The witness was continued cross-examined.
The court inquired if the parties wished to provide additional argument.
Mr. Wesley requested additional time.
The Court directed each of counsel to file additional briefing and arguments by
5:00 p.m. on January 11, 2013 and directed the parties to submit supporting authority
and case law.
The petitioner was remanded to the custody of the Canyon County Sheriff
pending transportation to the Idaho Department of Corrections.

Deputy Clerk

COURT MINUTES
DECEMBER 19, 2012
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FEB 15 2013
CANYON COUNTY CLERK
R BULL, DEPUTY

IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF CANYON

MICHAEL PARVIN,
Petitioner,

NOTICE OF TAKING JUDICIAL
NOTICE

vs.
STATE OF IDAHO,

CV-2008-9712-C
Respondent.

NOTICE OF TAKING JUDICIAL NOTICE

... ORIGINAl

I

For purposes of this court's Order Denying Petition for Post Conviction Relief, the court,
pursuant to Idaho Rule of Evidence 201, takes Judicial Notice of the following documents:

A. Motion to Reduce Sentence Pursuant to Idaho Criminal Rule 35, CR-1999-7596, June 12,
2000.

B. Order on Motion For Reduction of Sentence, CR-1999-7596, June 27, 2000.
C. Order Granting Motion for Reduction of Sentence, CR-1999-7596, September 26, 2000.
D. Motion to Reconsider Order Granting Motion For Reduction of Sentence, CR-1999-7596,
October 11, 2006.
E. Objection to State's Motion to Reconsider Order Granting Motion for Reduction of
Sentence, CR-1999-7596, October 17, 2000.
F. Court Minute, CR-1999-7596, December 1, 2000.
G. Order, CR-1999-7596, December 8, 2000.
H. State v. Parvin, 137 Idaho 783, 53 P.3d 834 (Ct.App. 2002), CR-1999-7596.
I.

Verified Amended Petition for Post-Conviction Relief, CV-2003-9086, November 17,
2003.

J. Affidavit of Dayo Onanubosi, CV-2003-9086, November 4, 2003.
K. Transcript, Evidentiary Hearing, CV-2008-9712, July 13, 2010.

L. Parvin v. State, 2012 Unpublished Opinion No. 453, April 30, 2012. CV-2008-9712.

2
NOTICE OF TAKING JUDICIAL NOTIC

CERTIFICATE OF SERVICE
I HEREBY CERTIFY that a true and correct copy of the foregoing Notice was mailed or
delivered to the following persons this _ _ day of January 2013.

Greg Ferney
Canyon County Public Defender
510 Arthur Street
Caldwell, Idaho 83605
Michael Parvin #59529
IDAHO CORRECTIONAL INSTITUTION, OROFINO, Cl
381 W Hospital Drive
Orofino Idaho 83544
Canyon County Prosecuting Attorney
1115 Albany
Caldwell, Idaho 83605

CHRIS YAMAMOTO
Clerk of the District Court

Deputy Clerk
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DAYO ONANUBOSI
CANYON COUNTY PUBLIC DEFENDER
706 E. Chicago
P.O. Box 606
Caldwell, Idaho 83606
Telephone (208) 453-1300
FAX (208) 454-0136
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Attorney for Defendant

IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF CANYON
CASE NO.

STATE OF IDAHO,

CR99-07596

MOTION TO REDUCE SENTENCE
PURSUANT TO IDAHO CRIMINAL
RULE 35

Plaintiff,
VS.

MICHAEL PARVIN,
Defendant.
COMES NOW, The defendant, MICHAEL PARVIN, by and through
his

attorney,

DAYO

ONANUBOSI,

Assistant

Canyon

County

Public

Defender, and moves this Court to reduce the sentence imposed on
the defendant on the 14th day of February, 2000.
THIS MOTION Is made pursuant to Rule 35 of the Idaho
Criminal Rules and based upon the grounds and for the following
reasons:
That on the 14th day of February,
07596,
1 i fe

2000,

the Court imposed a fixed sentence of ten
indeterminate

to

the

Idaho

Board of

in case CR99(10)

Corrections

years and
for

the

offense of possession of Lewd and Lascivious conduct with a child
under sixteen (16) years of age.

MOTION TO REDUCE SENTENCE -

000028

'
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The defendant

is requesting this Court

sentence in the above cases to three

to reduce the

(3) years fixed and fifteen

(15) years indeterminate for the following reasons:
A.

OVERVIEW OF OTHER LEWD CONDUCT CASES AND THE IMPOSED SENTENCE.

1.

In State v. Jeffrey Bowman, CR97-00056 (Boise County

case) the victim was eleven (11) years of age and she was molested
by her biological father.

The lewd conduct involved genital-to-

genital contact and showing sexually explicit pictures from the
Internet to the minor child.

The lewd conduct began the summer of

1995 and finally ended November, 1997.
imposed two

(2)

years

fixed

and

The HONORABLE GEORGE CAREY

five

(5)

years

indeterminate,

suspended the sentence and granted probation for seven (7) years.
2.

In State v. Nicandro Carmona, CR97-0928 (Gem County

case) an eight (8) year old victim was molested by her uncle.
lewd conduct involved manual to genital contact.

The HONORABLE

STEPHEN DRESCHER imposed a sentence of one-and-one-half
years

fixed

and

two-and-one-half

(2-1/2)

years

The

(1-1/2)

indeterminate,

suspended the sentence and placed defendant on probation for three
(3) years.
3.

In State v. Dennis Jones, CR97-04125 (Canyon County

case) a fifteen (15) year old boy was molested by a fifty-one (51)
year old man.

The HONORABLE GERALD L. WESTON imposed one (1) year

fixed and four (4) years indeterminate and Retained Jurisdiction in
that case.
4.

In State v. Ruben Cerda, CR96-099573, the defendant,

a volunteer youth coach and teacher's aide, engaged in lewd conduct
with

several

twelve

(12)

year

MOTION TO REDUCE SENTENCE - 2

old

boys

from

his

school.The

HONORABLE

JAMES

C.

MORFITT

imposed

three

(3)

years

fixed

and

fifteen (15) years indeterminate.
5.

In State v.

Mark Perry,

CR98-02097

(Canyon County

Case) defendant was charged and ultimately plead guilty to Lewd and
Lascivious conduct with a minor child, to wit: age seven through
age eleven by having manual to genital contact.
also charged with
between eleven

The defendant was

lewd conduct with other minor children ages

(11)

and

fifteen

(15)

years

old.

These

later

charges were ultimately dismissed as part of the plea agreement.
The Honarable Sergio A. Gutierrez sentenced defendant to
a fixed period of fifteen (15) years followed by an indeterminate
period of life imprisonment.
reduction,

the

Court

On the defense motion for sentence

granted the motion and reduced the

fixed

portion of defendant's sentence to five (5) years.
B.

OVERVIEW OF EVALUATIONS CONDUCTED FOR MR. PERRY AND
THEIR CONCLUSIONS
a.

Mr. Parvin was sexually abused as a child in
the State of California an he was in a residential program for juvenile sexual off enders
himself between the ages of 11 - 18 years old.

b.

Mr. Parvin's profile is consistent with a
character disorder, historic traits, unusual
thought processes and depression.

c.

Mr. Parvin's lie score was within the range
indicative of his acknowledging sexually
deviant interest and his child molest score
was within a range indicating that the defendant was highly open about his sexual outlet.

d.

Mr. Parvin was very cooperative with the law
enforcement officers.
He confessed fully to
his involvement in this allegation and other
possible acts. This degree of open-mindedness
is indispensable to good rehabilitation.

e.

The defendant graduated from San Diego Mesa
College in June 1996 with a 4.0 GPA in

MOTION TO REDUCE SENTENCE - 3

computer and
information science.
He successfully graduated Summa Cum Laude from Boise
Sate University with a 3. 97 GPA in Computer
Science.
f.

A

Mr. Parvin displays a history including early
childhood turmoil, social behavioral defects,
low self esteem and the presence of untreated
mood disorder.

Motion to Reduce Sentence pursuant to Idaho Criminal

Rule 35 places upon the defendant the burden that the original
sentence was unduly severe or illegal.
Idaho

535

( 1987

In bringing a

Rule

State v.

Martinez,

113

35 Motion,

defendant

may

present new information about himself or his circumstances.
v.

Torres,

107

Idaho

895,

898

(Ct.

App.

1984)

The

State

Court may

consider both facts presented at the original sentencing and any
new information concerning the defendant's rehabilitative progress
~hile

1998);

in confinement.

State v. Snapp, 113 Idaho 350, 351 (Ct. App.

TORRES, Supra.
In the instance case, defendant has no adult prior felony

conviction.

Defendant has maintained regular employment throughout

his life.
Defendant is not suggesting in any way that the sentence
was

illegal,

Based on some

but unduly severe
of

the

for

a

enumerated cases

first

felony conviction.

in this

motion and the

summary of evaluations conducted in this case for the purpose of
sentence, defendant respectfully requests the Court to exercise its
sound discretion and grant this motion for sentence reduction.
Finally,

the defendant requests the Court to issue an

order to the Idaho Department of Corrections for the preparation of

MOTION TO REDUCE SENTENCE - 4
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a Progress Report to supplement this motion and allow additional 30
days to supplement this motion.
CERTIFICATE OF SERVICE:I HEREBY CERTIFY that a true and

correct copy of the above and foregoing document was delivered to
the office of the CANYON COUNTY PROSECUTING ATTORNEY, Canyon County
Courthouse, 1115 Albany, Caldwell, Idaho, 83605, this date.
Dated this

\2--

day of June, 2000.

D

Y~UBOSI

Attorney for Defendant
Residing at Caldwell, Idaho

MOTION TO REDUCE SENTENCE - 5
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IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF CANYON

STA TE OF IDAHO,
Plaintiff,
VS.

MICHAEL PARVIN,
Defendant.

)
)
)
)
)
)
)
)
)

CASE NO CR 99-07596*C

ORDER ON MOTION FOR
REDUCTION OF SENTENCE

On June 12, 2000, the Defendant, Michael Parvin, filed a Motion to Reduce
Sentence Pursuant to

Id~o

Criminal Rule 35. The Defendant requested an additional 30

days in which to supplement the motion and requested that the court order a progress
report from the Department of Corrections.
Based on the foregoing, the Court will defer ruling on Defendant's motion for 30
days to allow Parvin to supplement his motion with other documents.
The Defendant was sentenced on February 14, 2000.

It has only been four

months since sentence was imposed. The court is of the opinion that four (4) months is
insufficient time for a progress report to have significant value. Defendant can present

ORDER ON MOTION FOR REDUCTI0~80~~~ENCE
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.-·
any information he desires with respect to his rehabilitation progress while in
confinement without a report from Idaho Department of Corrections.
Therefore;
ORDER
IT IS HEREBY ORDERED, and this does ORDER that Defendant shall be given
30 days from the date of this order to file additional documents to supplement his Motion
to Reduce Sentence.
IT IS FURTHER ORDERED, and this does ORDER that the Defendant's request
for a progress report from the Department of Corrections is DENIED.
Dated:

JUN 2 6 2000

ORDER ON MOTION FOR REDUCTION OF SENTENCE
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CERTIFICATE OF MAILING
I HEREBY CERTIFY that a true and correct copy of the following ORDER ON
MOTION FOR CORRECTION OR REDUCTION OF SENTENCE was forwarded to
the following persons on~day of June 2000:

Dayo Onanbosi
Wiebe and Fouser, P.A.
702 Chicago St.
P.O. Box606
Caldwell, ID 83606

David Young
Canyon County Prosecuting Attorney
Canyon County Courthouse
1115 Albany
Caldwell, ID 83605

G. Noel Hales

By:f&n~

Deputy Clerk

ORDER ON MOTION FOR REDUCTION OF SENTENCE
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IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF CANYON

THE STATE OF IDAHO,
Plaintiff,
vs.
MICHAEL RAY PARVfN,
Defendant.

)
)
)
)
)
)
)
)
)

Case No.

CR 99-07596*C

ORDER GRANTING MOTION FOR
REDUCTION OF SENTENCE

The above-named defendant, Michael Ray Parvin ("defendant"), filed a motion to reduce
his sentence pursuant to Idaho Criminal Rule 35 on June 12, 2000.
The defendant requested that the Court order the Idaho Department of Corrections to
prepare a progress report to supplement the defendant's Rule 35 motion. The Court denied that
request. The Court assumes that the defendant's conduct since sentencing has been exemplary.
A special progress report covering the relatively short period of time since sentencing would be
of little or no benefit to the Court in determining the issues presented by the defendant's Rule 35

ORDER GRANTING MOTION FOR REDUCTION OF SENTENCE
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motion. Defendant also requested and was granted thirty (30) days in which to supplement his
motion. No supplementation was received.
The defendant requests that the Court reduce the sentence imposed upon the defendant to
a sentence of three (3) years fixed and fifteen (15) years indeterminate. The defendant does not
allege that the sentence imposed was illegal but rather asserts that the sentence is unduly severe
for a first felony conviction. The Defendant's Rule 35 motion, is essentially a plea for leniency.

LAW AND ANALYSIS
A motion under I.C.R. 35 places upon the movant the burden of showing that the original
sentence was unduly severe or illegal. State v. Martinez, 113 Idaho 535 (1987). A motion to
correct or modify a sentence "shall be considered and determined by the court without the
admission of additional testimony and without oral argument, unless otherwise ordered by the
court in its discretion .... " I.C.R. 35. The court finds that no oral testimony is necessary.
!.C.R. 35 provides that a court may correct an illegal sentence at any time and reduce a
sentence within 120 days after the sentence is imposed or after the court releases retained
jurisdiction. The court may reduce a sentence upon revocation of probation or upon motion
made within 14 days of the filing of the order revoking probation. The filing deadlines described
in the rule create a jurisdictional limitation on the authority of the trial court to entertain motions
under the rule. State v. Fox, 122 Idaho 550, 552 (Ct.App. 1992)(Interpreting Rule 35 prior to the
1993 amendment).
In bringing a Rule 35 motion, a defendant may present new information about himself or
his circumstances. State v. Torres, I 07 Idaho 895, 898 (Ct.App. 1984 ). The Court may consider
both facts presented at the original sentencing and any new information concerning the
defendant's rehabilitative progress while in confinement. State v. Snapp, 113 Idaho 350, 351
ORDER GRANTING MOTION FOR REDUCTION OF SENTENCE
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(Ct.App. 1987); Torres, supra. However, the Court has no obligation to correct, amend, or
modify a legal sentence. State v. Vega, 113 Idaho 756, 758 (Ct.App. 1987).
Idaho courts have held that where the legality of a sentence is not disputed and a Rule 3 5
motion seeks only to have the sentence reduced, that motion is essentially a plea for leniency and
the decision thereon is vested in the sound discretion of the trial court. State v. Book, 127 Idaho
352 (1995); State v. Martinez, supra. A sentence, which falls within the statutory maximum, will
not be disturbed unless a clear abuse of discretion is shown; a sentence may represent such an
abuse if it is unreasonable upon the facts of the case. State v. Wickel, 126 Idaho 578 (Ct.App.
1995); State v. Hassett, 110 Idaho 570, 571 (1986). The Court shall determine whether the
sentence imposed was reasonable or unreasonable by applying the four criteria utilized in
formulating the sentence: (1) protection of society, (2) deterrence to the defendant and others, (3)
possibility of rehabilitation and (4) punishment or retribution. Book, supra; Martinez, supra.
Rehabilitation and health problems are factors to consider in a motion for reduction of sentence,
they are not necessarily the determining facts. State v. James, 112 Idaho 239 (Ct. App. 1986).

Background
On February 14, 2000 the Court entered judgment upon defendant's plea of guilty of the
felony offense of Lewd Conduct with a Minor Child under Sixteen, a violation of LC.§ 18-1508.
The Court sentenced the defendant to the custody of the Idaho State Board of Corrections for a
minimum period of confinement of ten (10) years and a subsequent indeterminate period of
confinement not to exceed life. The defendant was given credit for one hundred seventy-one
( 171) days of incarceration served prior to entry of judgment pursuant to I. C. § 18-3 09.

Analysis

ORDER GRANTING MOTION FOR REDUCTION OF SENTENCE
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This motion was timely. The motion for relief pursuant to I.C.R. 35 was filed on June 12,
2000, one hundred-ten (110) days after the Judgment and Commitment was filed in this case.
The defendant requests that his sentence be reduced on a number of grounds.
First, the defendant directs the Court to lesser sentences imposed in five (5) unrelated
sex-offense cases in southwestern Idaho; including one case in which this Court pronounced the
sentence.

One of the cases cited by defendant is from Boise County in the Fourth Judicial

District; one is from Gem County and three are Canyon County cases. All were filed between
1996 and 1998. At the outset, the Court notes that, other than the one cited case in which this
Court was the sentencing judge, the Court has no information about the cases other than that
provided in the Rule 35 motion. Without information as to the charge, the circumstances of the
offense and the type of detailed information regarding the offender that is typically included in
the presentence investigation reports and sex offender evaluations, it is difficult to compare the
sentences imposed in those cases with the sentence imposed in this case. The Court simply has
no information concerning the aggravating factors and the mitigating factors presented in each
case. Such information would be necessary in order to make a meaningful comparison of the
sentences imposed in those cases and the sentence imposed in this case. From the information
presented by the Rule 3 5 motion, the one comparison that can be made concerns the age of the
victim. The victim in this case was three (3) years of age. The victims in the five cases cited in
the defendant's motion were all significantly older.
Secondly, the defendant asserts that the Court should consider the defendant's
background and early history as mitigating factors.

Specifically, defendant's Rule 35 motion

notes that the defendant was sexually abused as a child and has a history including early
childhood turmoil, social behavioral defects, low self esteem, untreated mood disorder, unusual
ORDER GRANTING MOTION FOR REDUCTION OF SENTENCE
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thought processes and depression. The presentence investigation report and the sexual offender
evaluation fully considered by the Court at the time of sentencing apprised the Court of those
issues.
Thirdly, the defendant's Rule 35 motion cites the defendants educational achievement,
his cooperation with authorities investigating this case and his willingness to admit his full
history as a sex offender; all of which defendant asserts make him a good prospect for
rehabilitation. This information was also available to and considered by the Court at the time
sentence was pronounced in this case.
Lastly, the defendant asserts that the sentence imposed in this case was unduly severe for
a first adult felony conviction.
Prior to sentencing the Court considered the statutory factors set forth in LC. §19-2521
together with the criteria to be applied in formulating a sentence as enunciated by our appellate
courts. See State v. Toohill, 103 Idaho 565 (1982) and State v. Wolfe, 99 Idaho 382 (1978).
The presentence investigation report and the sexual offender evaluations prepared in this
case provided the Court with considerable information concerning the defendant, the
circumstances of the defendant's crime, the defendant's sexual offense history and defendant's
prior sexual offender treatment. The Court's review of the materials presented at the time of
sentencing establishes the following.
First and foremost, the defendant presents as a predatory sexual offender who poses a
high risk to re-offend. Defendant's history reflects that the defendant began molesting young
children at a very early age and continuing until the instant offense. The SANE psychosexual
evaluation concluded that the defendant displays poor impulse control, a lack of insight and
judgment and the use of cognitive distortions to minimize his crimes.
ORDER GRANTING MOTION FOR REDUCTION OF SENTENCE
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As an adult, defendant's victims have been between two (2) and seven (7) years of age.
The victim in the instant offense was three (3) years of age. The vulnerability of very young
children targeted by the defendant cannot be overlooked in formulating a sentence for the
defendant in this case.
Although defendant's victims have been predominantly male, he has also offended
against female children. The SANE evaluation states that he is a risk to offend against female
children. The evaluation attributes the disproportionate number of male victims to male children
being more situational available to the defendant.
The defendant's predatory conduct is further illustrated by the location of his offenses.
The instant offense occurred in the public restroom of a McDonalds restaurant; a location
frequented by young children. Defendant's history, as disclosed in the presentence investigation
report and the SANE evaluation, reflects that many of his sexual offenses have occurred in
public restrooms. In addition to the McDonalds restaurant, defendant also admitted to offenses
in the restrooms at his church as well as at a university computer lab.

It is apparent that

defendant chooses locations in which the victim and the victim's family would feel some degree
of safety thus facilitating defendants molestation of the children.
Defendant demonstrates a failure to comprehend the affect of his criminal conduct on his
victims. In both the presentence investigation report and the SANE evaluation, Parvin expressed
the belief that the victim "enjoyed" his molestation.
Although this is the defendant's first adult felony conviction, it is not his first sexual
offense. As a juvenile, he was determined to have committed the felony offense of Lewd and
Lascivious Conduct in the state of California in 1986. As a result of that adjudication, the
defendant received extensive sexual offender treatment. He was in a residential treatment
ORDER GRANTING MOTION FOR REDUCTION OF SENTENCE
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program for juvenile sexual offenders in California from age I I or 12 until age 18. He continued
outpatient treatment until his move to Idaho at age 20. That treatment was obviously ineffective
in preventing the sexual offense in this case. Rehabilitation has been attempted and has proven
to be unsuccessful.

The primary consideration of sentencing is, and presumptively always will be, the good
order and protection of society. All other factors must be subservient to that end. State v Hunnel
125 Idaho 623, 627 (1994); State v Pederson 124 Idaho 179, 181-182 (Ct.App 1993).
Applying the criteria enunciated by our appellate courts for formulating a sentence, it is
patently obvious that a sentence of incarceration is required in this case. The defendant's Rule
35 motion does not challenge the necessity of a sentence of incarceration but urges that the Court
reduce the sentence imposed.
The defendant's sentence of ten (10) years fixed followed by an indeterminate term of up
to life is within the maximum prescribed by law for the offense of Lewd Conduct with at Minor
Child Under Sixteen which is imprisonment for up life.
In considering appropriateness of the length of the sentence imposed in this case,
however, this Court has examined and considered the sentences imposed in other lewd conduct
cases that have been reviewed by the Idaho Court of Appeals (Sentence Review Report,
I 111/1999 through 6/30/2000). Also see State v. Cross, 132 Idaho 667, 671-672 (1999).
Upon review of the record in this case, the Court finds and concludes that it is appropriate
to reduce the fixed portion of the defendant's sentence from ten (10) years to five ( 5) years and
to reduce the indeterminate portion of the defendant's sentence from life to fifteen ( 15) years for
a total unified sentence of twenty (20) years.
Therefore;
ORDER GRANTING MOTION FOR REDUCTION OF SENTENCE
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ORDER
IT IS HEREBY ORDERED, and this does ORDER, that Michael Parvin's Motion for
Reduction of Sentence be, and is hereby, GRANTED.
IT IS FURTHER ORDERED, and this does ORDER, that the third (3rct) paragraph of the
Judgment and Commitment entered herein on February 14, 2000 and filed February 23, 2000 be,
and is hereby AMENDED to read as follows:
IT IS ADJUDGED that the defendant be sentenced to the custody
of the Idaho State Board of Corrections for a minimum determinate
period of confinement not to exceed five (5) years and a
subsequent indeterminate period of confinement not to exceed
fifteen (15) years; for a total unified sentence of twenty (20) years.
IT IS STILL FURTHER ORDERED, and this does ORDER, that all other terms and
conditions of the Judgment and Commitment entered herein on February 14, 2000 and filed
February 23, 2000 remain in full force and effect.

Dated:

SEP 2 5 2000
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CERTIFICATE OF MAILING
I HEREBY CERTIFY that a true and correct copy of the foregoing Or~yr Denying
Motion for Reduction of Sentence was mailed to the following persons on this Sf£_ day of
September 2000.

David L. Young
Canyon County Prosecuting Attorney
1115 Albany St.
Caldwell, ID 83605
Dayo Onanubosi
WIEBE & FOUSER
Canyon County Public Defender
P.O. Box 606
Caldwell, ID 83 606
Idaho Department of Corrections
Central Records
1299 N. Orchard, Suite 110
Boise, ID 83 706

G. Noel Hales,
Clerk of the District Court

By~·
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DAVID L. YOUNG
CANYON COUNTY PROSECUTING ATTORNEY
Canyon County Courthouse
1115 Albany
Caldwell, Idaho 83605

_F__.IAk-?-~M.
OCT 11 2000
CANYON COUNTY CLERK
E. GARCIA, DEPUTY

Telephone: (208) 454-7391

IN THE DISTRlCT COURT OF THE THIRD JUDICIAL DISTRlCT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF CANYON

)

STATE OF IDAHO,

)

CASE NO. CR9907596

)
)

Plaintiff,

)
)
)
)

vs.
MICHAEL RAY PARVIN,
Defendant.

MOTION TO RECONSIDER
ORDER GRANTING MOTION
FOR REDUCTION OF SENTENCE

)

~~~~~~~~~~~~~~)

COMES NOW, Aaron N.

Lucoff, Deputy Prosecuting Attorney for the Canyon

County, State of Idaho, and requests the Court reconsider its Order granting the defendants
Motion for Reduction of Sentence.

PRELIMINARY STATEMENT
The defendant was sentenced on February 14, 2000. This Court imposed a sentence of
not more than life and not less than ten (10) years. On June 12, 2000, the defendant filed a

MOTION TO RECONSIDER
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l.

Motion to Reduce Sentence pursuant to I. C.R. 35. The defendant requested the Court order
the Idaho Department of Corrections prepare a progress report to supplement his motion. On
June 27, 2000, the Court ordered the defendant be given thirty (30) days to file additional
documents to supplement his motion. The Court denied the request for a progress report from
the Idaho Department of Corrections. No supplementation was filed by the defendant.
Two months later, on September 26, 2000, the Court granted the defendant's motion
the reduce sentence. The defendant's sentence was reduced to five (5) years fixed and fifteen
(15) years indeterminate. The Court did not hold a hearing on the Rule 35. The State received
no supplementation from the defendant.

BASIS FOR STATE'S REQUEST FOR RECONSIDERATION

1.

Each victim of a criminal offense shall be treated with fairness, respect, dignity
and privacy throughout the criminal justice process. Each victim of a criminal
offense shall also be permitted to be present at all criminal proceedings. l.C.
Section 19-5306(1)(a).

The victim in the above entitled case was not provided

an opportunity to address the Court or be present at any proceedings involving
reduction of the defendant's sentence.
2.

The Court was of the benefit of case law, specifically State v. Cross, 132 Idaho
667 (1999), at the time of sentencing. No new information was presented to the
Court supporting reduction of the sentence.

3.

Cross, cited by the Court, is inapplicable to this case. In Cross, the defendant
was convicted of having sexual intercourse with his fifteen (15) year old
daughter. In that case, the district court imposed a fixed life sentence. In the

MOTION TO RECONSIDER
H:\WORK\Motions\ParvinM.RcnsrMt.wpd

present case, the victim was a stranger to the defendant. The victim was three
(3) years of age. This Court imposed an indeterminate life sentence and a fixed
sentence as well. The Idaho Supreme Court's analysis in Cross focused on fixed
life sentences, not indeterminate life sentences.

WHEREFORE, the State requests the Court reconsider its Order Granting Motion for
Reduction of Sentence, the State requests a hearing in this matter.
Dated this

l \~day of October, 2

I HEREBY CERTIFY that a true and correct copy
of the foregoing Motion to Reconsider was
delivered to the attorney for the Defendant
by placing said copy in the basket of the
Public Defender located at the Clerk's Office,
out the ~ of October, 2000.

MOTION TO RECONSIDER
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DAYO ONANUEOSI
CANYON COUNTY PUBLIC DEFENDER
706 E. Chicago
P.O. Box 606
Caldwell, Idaho 83606
Telephone (208) 453-1300
FAX (208) 454-0136

CANYON COUNTY CLERK
A. BAYNE, DEPUTY

Attorney for Defendant

IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF CANYON

* * * * *
STATE OF IDAHO,
CASE NO. CR99-07596
Plaintiff,
OBJECTION TO STATE'S
MOTION TO RECONSIDER
ORDER GRANTING MOTION
FOR REDUCTION OF SENTENCE

vs.
MICHAEL RAY PARVIN,
Defendant.

COMES NOW, DAYO ONANUBOSI, Assistant Canyon County Public
Defender, and objects, to the State's Motion filed on October 11,
2000, to reconsider the Court's Order granting Defendant's Motion
for Reduction of Sentence filed on September 26, 2000.
Preliminary Statement
On

February

14,

2000,

defendant,

Michael

Parvin was

sentenced to 10 years fixed and life indeterminate on a guilty plea
to Lewd and Lascivious conduct with a Minor.
defense counsel
Sentence

On June 12, 2000,

filed a Motion with the Court

Pursuant

to

Idaho

OBJECTION TO STATE'S MOTION
TO RECONSIDER ORDER GRANTING
MOTION FOR REDUCTION
OF SENTENCE - 1

Criminal

Rule

for Reduction of

35.

That

Motion

articulated the basis for the sentence reduction and a copy of that
Motion was delivered to the Canyon County Prosecutor's office also
on June 12, 2000.
On September 26,

2000,

the Court granted defendant's

Motion for Sentence Reduction and reduced the fixed portion of his
sentence from 10 years to five years and the indeterminate sentence
from life to 15 years.
As noted above,

the Canyon County Prosecuting Attorney

received immediate notice of the Sentence Reduction Motion on June
12, 2000, but did nothing.

The Prosecuting Attorney was afforded

106 days to respond to the Motion and file whatever objections he
believed appropriate but did not do so.

Now three and a half

months later he complains that the Court "did not hold a hearing on
the Rule 35", and that the victims in the case "were not provided
an opportunity to address the Court".
Motion

to

Reconsider

the

Court's

The State has now filed a
Order

granting

defendant's

Sentence Reduction on October 11, 2000.
Discussion
A

Motion

for

Sentence

Reduction

pursuant

to

Idaho

Criminal Rule 35 is based solely on the sound discretion of the
Court.
1984) .

State v.

Lopez,

106 Idaho 447,

680 P.2d 869

(Ct.

App.

The Court may reduce a Sentence within 120 days after the

filing of a Judgment of Conviction.

In other words, defendant must

file a Rule 35 Motion within 120 days of the entry of Judgment
Imposing Sentence.

The Rule further provides that the Motion for

Reduction of Sentence "shall be considered and determined by the
OBJECTION TO STATE'S MOTION
TO RECONSIDER ORDER GRANTING
MOTION FOR REDUCTION
OF SENTENCE - 2

court without the admission of additional testimony and without
oral

argument,

unless

otherwise

ordered

by

the

court

in

its

discretion".
In this

instance,

defendant complied with the law

filing the Rule 35 Motion within the time frame prescribed.

by

A copy

of that Motion was served on the Prosecuting Attorney the same day
that Motion was filed, June 12, 2000.

The State was fully aware of

the filed Motion, the basis for the Motion and the precise relief
sought by the defendant.
the Motion,

Instead of responding, the State sat on

raised no objection to it and made no request of the

Court to hold hearing on the Motion.
It is an established principle of law that a defendant
may not file a Motion for reconsideration of a denial of a Motion
for a Reduction of a Sentence, because that Motion would in effect
be a second Rule 35 Motion. (see State v. Lenwai, 122 Idaho 358, 853
P.2d 116 (Ct. App. 1992).

A defendant may not file more than one

Motion seeking a reduction of Sentence under ICR 35.
holds true and applies to the State.

The same rule

Since the State neglected to

file an objection to the defendant's reduction motion, did not ask
for a hearing on the defendant's motion to reduce, and did not ask
to present

any evidence on the Mot ion,

ruling on this matter is final,

therefore,

the Court's

the State's Motion is not timely,

and the Court no longer has jurisdiction to hear it.

State v.

Sutton, 113 Idaho 832, 748 P.2d 416 (Ct. App. 1987)
The Order of this Court should be final

and the only

remedy available to the State is via Idaho Appellate Rules.
OBJECTION TO STATE'S MOTION
TO RECONSIDER ORDER GRANTING
MOTION FOR REDUCTION
OF SENTENCE - 3

WHEREFOR,

the

defendant

request

this

Court

to

deny

State's motion to reconsider and the request for hearing on the
same matter shall equally be denied.
CERTIFICATE OF SERVICE:

I HEREBY CERTIFY that a true and

correct copy of the above and foregoing document was delivered to
the office of the CANYON COUNTY PROSECUTING ATTORNEY, by leaving a
copy of the same in his basket at the Canyon County Courthouse,
Caldwell, Idaho, on this date.
Dated -1.}--day of October, 2000.

OBJECTION TO STATE'S MOTION
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EXHIBITF

IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF CANYON
PRESIDING: JAMES C. MORFITT

THE STATE OF IDAHO,
Plaintiff,
Vs
MICHAEL R. PARVIN,
Defendant.

)
)
)
)
)
)
)
)
)

DATE: December 1, 2000

COURT MINUTES
CASE NO CR99-07596*C
TIME 2:30 P.M.
REPORTED BY:
Colleen Kline

This having been the time heretofore set for State's motion for reconsideration

of the sentence in the above entitled matter, the State was represented by Mr. Aaron
Lucoff, Deputy Prosecuting Attorney for Canyon County; and the defendant was not
present, due to his incarceration, but was represented by counsel, Mr. Klaus Wiebe.
The Court addressed the State's motion, expressed opinions regarding the rights
of the victim in the reconsideration and reduction of a sentence.
Mr. Lucoff advised the Court that the State desired to call two witnesses.
Mr. Wiebe objected to any evidence or testimony being made.
Mr. Lucoff advised the Court that testimony of the two witnesses would regard
the notification of any matters regarding this case and criminal proceedings.

COURT MINUTES
December 1, 2000

The State's first witness, DEBORAH SUE GORTON, was called, sworn by the
clerk and direct examined.

The witness was cross-examined, redirect examined,

questioned by the Court and re-cross-examined. Mr. Lucoff presented an objection that
the Court ordered sustained. The witness was excused.
The State's second witness, STEVEN PARKE, was called, sworn by the clerk,
and direct examined. Mr. Wiebe presented an objection to this witness being authorized
to testify at this time.

Mr. Lucoff presented statements regarding the original plea

agreement in this case. Mr. Wiebe presented further objection. The Court allowed this
witness to testify and that the Court would make that determination. The witness was
continued cross-examined. The Court questioned the witness. The witness was redirect
examined. The witness was excused.
Mr. Wiebe addressed the Court with the issue of the motion for reconsideration
being filed.
The Court passed the argument of Mr. Wiebe momentarily.
Mr. Lucoff presented argument to the Court in support of the motion for
reconsideration and requested a Public hearing on the Rule 35 Motion.
The Court expressed opinions in response to the argument of the State.
Mr. Luco ff presented further argument to the Court in support of the motion.
The Court determined Mr. Wiebe had no response to the statements of counsel
regarding victim rights.

COURT MINUTES
December 1, 2000

2

Mr. Wiebe presented argument to the Court addressing the procedure of this
matter involving the Criminal Rule 35 Motion, stating that the State's motion to
reconsider was filed untimely in accordance to the Civil Rule.
Mr. Lucoff presented argument to the Court in opposition to the statements of Mr.
Wiebe.
The Court expressed opinions.
Mr. Wiebe presented further statements of argument in opposition to the motion
for reconsideration.
The Court recessed at 3 :51 p.m. to review the matter at hand.
The Court reconvened at 4:41 p.m. noting that Mr. Dayo Onanubosi was present
on behalf of Mr. Wiebe.
The Court expressed op1mons via the Court's ruling, denied the defendant's
objection to the lack of timeliness, and granted the State's motion to reconsider. The
Court further Ordered the Court's previous sentence entered September 26, 2000 to be set
aside and instructed Mr. Lucoff to prepare an Order. The Court therefore reinstated the
original sentence of February 2000.
The Court recessed at 4:54 p.m.

Deputy Clerk
COURT MINUTES
December 1, 2000
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CANYON COUNTY CLERK
E. GARCIA, DEPUTY
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IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF CANYON

'THE STATE OF IDAHO,
Plaintiff,
vs.
MICHAEL PARVIN,
Defendant.

)
)
)
)
)
)
)
)
)
)

CASE NO. CR9907596
ORDER

On December 1, 2000, this Court heard oral argument on the State's Motion to
Reconsider Order Granting Motion for Reduction of Sentence. The State was represented by
Aaron N. Lucoff, Deputy Prosecuting Attorney for the Canyon County Prosecuting Attorney's
Office.

The defendant was represented by Klaus Wiebe from the Canyon County Public

Defender's Office. After hearing oral argument and receiving testimony from two (2) victims, the
Court ruled that the victim's had not received proper notification that the defendant had filed a

ORDER
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W:otion for Reduction of Sentence pursuant to I.C.R. 35, and thus were prevented from exercising
llieir rights under Article 1, §22 of the Idaho State Constitution and I.C. §19-5306;
THEREFORE, IT IS ORDERED, AND THIS DOES ORDER, the State's Motion
1o

Reconsider Order Granting Motion for Reduction of Sentence is granted. The Court's Order

dated September 26, 2000, granting Motion for Reduction of Sentence, is vacated and set aside.
1'he Original Judgment and Commitment dated February 23, 2000, is hereby reinstated.
DATED This_ day of December, 2000.

ORDER

2
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I HEREBY CERTIFY that a true and correct copy of the foregoing Order was forwarded to
the following persons on this
day of ~ 2000.

't

W-

David L. Young
Canyon County Prosecutor
Canyon County Courthouse
Caldwell, Idaho 83605
Wiebe & Fouser
Public Defender
P. 0. Box 606
Caldwell, Idaho 83606
Idaho Department of Corrections
Central Records
1299 N. Orchard St., Ste 110
Boise, ID 83706-2266

·Deputy Clerk of the Court
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State v. Parvin, 137 Idaho 783
53 P.3d 834

137 Idaho 783
Court of Appeals of Idaho.
STATE ofldaho, Plaintiff-Respondent,

v.
Michael Ray PARVIN, Defendant-Appellant.

No. 27154.

June 21, 2002.

Review Denied Sept. 13, 2002.

State filed motion to reconsider order granting defendant's motion to reduce sentence. The District Court of the Third Judicial
District, Canyon County, James C. Morfitt, J., vacated order and reinstated original sentence. Defendant appealed. The Court
of Appeals, Gutierrez, J., held that trial court's delay in ruling on defendant's motion to reduce sentence was unreasonable and
resulted in loss of jurisdiction over motion.
Affirmed.

West Headnotes (10)

[1]

Sentencing and Punishment

Decision or Order

Trial court's delay of more than three months in ruling on defendant's motion to reduce sentence was unreasonable and
resulted in loss of jurisdiction over motion. Criminal Rule 35.

[2]

Criminal Law

Waiver of objections

Parties cannot waive lack of subject matter jurisdiction.
1 Cases that cite this headnote

(3]

Criminal Law

Waiver of objections

Lack of subject matter jurisdiction may be raised at any point during judicial proceedings and also may be raised sua
sponte.

(4]

Criminal Law

Jurisdiction and venue

Because issues of subject matter jurisdiction present questions oflaw, Court of Appeals exercises free review regarding
those issues.

2 Cases that cite this headnote

[5]

Sentencing and Punishment

Effect of delay

Time limits memorialized in rule allowing court to correct illegal sentence are jurisdictional, and without appropriate
other measures by court, once these time limits expire, so too does district court's jurisdictional authority to entertain
motions or grant relief on motion under that rule. Criminal Rule 35.
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1 Cases that cite this headnote

[6]

Sentencing and Punishment

Effect of delay

The 120-day filing requirement in rule allowing court to correct illegal sentence is construed strictly, and even a filing
that is two days late will deprive court of its jurisdictional power to decide on motion. Criminal Rule 35.
l Cases that cite this headnote

[7]

Sentencing and Punishment

Time for motion or application

Sentencing and Punishment

Decision or Order

Although 120-day filing period in rule allowing court to correct illegal sentence is strictly enforced, district court
does not necessarily lose its jurisdiction by rendering its decision on timely filed motion after that period has expired.
Criminal Rule 35.

[8]

Sentencing and Punishment

Effect of delay

Court's jurisdiction over timely filed motion under rule allowing court to correct illegal sentence will remain intact for
a reasonable time beyond filing deadline. Criminal Rule 35.

[9]

Sentencing and Punishment

Effect of delay

Where court's decision on timely filed motion under mle allowing court to correct illegal sentence is unreasonably
delayed, and where court fails to establish record substantiating reasons for its delay, court's jurisdiction expires.
Criminal Rule 35.
J

[10]

Cases that cite this headnote

Sentencing and Punishment

Effect of delay

District court cannot usurp power of executive branch or power of legislative branch by unreasonably retaining
jurisdiction for itself by failing to decide in a reasonable time motion under rule allowing court to correct illegal
sentence. Criminal Rule 35.

Attorneys and Law Firms

**835 *784 Wiebe Fouser, Canyon County Public Defenders; Onadayo 0. Onanubosi Deputy Public Defender, Caldwell,
for appellant. Onadayo 0. Onanubosi argued.
Hon. Alan G. Lance, Attorney General; Lori A. Fleming, Deputy Attorney General, Boise, for respondent. Lori A. Fleming
argued.
Opinion
GUTIERREZ, Judge.
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State v. Parvin, 137 Idaho 783 (
53 P-:3d 834 -

Michael Ray Parvin appeals from the district court's December 8, 2000, order vacating its prior sentence reduction order and
reinstating Parvin's original judgment of conviction and unified sentence of life imprisonment, with ten years determinate.
Because we conclude that the district court unreasonably delayed its ruling on Parvin's Idaho Criminal Rule 35 motion, the
district court was deprived of jurisdiction to initially grant it. Thus, we affirm.

I.

FACTUAL AND PROCEDURAL SUMMARY
In December 1999, Parvin pied guilty to one count of lewd and lascivious conduct with a child under the age of sixteen years,
Idaho Code Section 18- I 508. In exchange for that guilty plea, the state agreed not to seek additional charges related to other
recent molestations admitted by Parvin. The state also conditioned its acceptance of the plea bargain upon Parvin's agreement
that all of Parvin's victims, including their immediate family members, would be present and permitted to testify at sentencing.

At Parvin's sentencing hearing, several victims were heard through testimony, letters and victims' drawings, and statements
compiled by their psychological counselor. Parvin was sentenced on February 23, 2000, to a unified life sentence with ten
years determinate.
On June 12, 2000, Parvin filed a Ruk 35 motion to reduce his sentence. Parvin's motion claimed that his sentence was unduly
severe and provided as support, brief factual and sentence summaries of five purportedly comparative child molestation cases,
but no new evidence. The state failed to file any response in opposition to Parvin's motion. Parvin's motion requested an order
for an Idaho Department of Correction progress report. The district court determined that a report would provide insufficient
proof of Parvin's rehabilitation, given the short duration of his confinement at the time, and denied that request.
Parvin's Rule 35 motion also requested an enlargement of time to supplement his Rule 35 motion. The court granted this
request, allowing Parvin until July 27, 2000, to complete his filing. The district court's order granting this enlargement of
time stated, "Defendant can present any information he desires with respect to his rehabilitation progress while in confinement
without a report from Idaho Department of Corrections." Parvin did not supplement his motion with any additional evidence.

On September 26, 2000, the district court, without a hearing, granted Parvin's Rule 35 motion, reducing his sentence to a total
of twenty years with five years determinate. The state, however, admittedly failed to notify Parvin's victims of the Rule 35
proceeding. Thus, Parvin's victims were not given the opportunity to participate in the Rule 35 proceeding.
On October 11, 2000, the state filed a motion for reconsideration of Parvin's sentence reduction, raising the issue of whether
the victims' rights were violated and otherwise arguing that the court improperly applied **836 *785 the law in granting
the motion. Parvin objected to the state's motion and on December 1, 2000, the district court held a hearing regarding these
victims' rights concerns. At this hearing, testimony from one victim's mother and another victim's father was allowed in order
to show that Parvin's victims had not received notification affording them the opportunity to exercise their constitutional and
statutory rights to participate in Parvin's Rule 35 proceeding and had the continuing strong desire to exercise those rights.
On December 8, 2000, the district court vacated its September 26 order and reinstated Parvin's original sentence, ruling that the
necessary victim notification had not occurred in the Rule 35 proceeding in violation of the victims' constitutional and statutory
rights. Parvin appeals from this order.

II.
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ISSUES ON APPEAL
Parvin asserts three arguments on appeal. First, he argues that the district court had no authority to vacate its September 26,
2000, Rule 35 order on the grounds that the order had been issued in violation of constitutional and statutory provisions regarding
victims' rights notification. Second, Parvin asserts that the district court had no jurisdiction under which to entertain the state's
motion for reconsideration. Third, Parvin claims that the district court, by reinstating his original sentence, violated Parvin's
constitutional due process rights under the Fifth and Fourteenth Amendments to the United States Constitution.
The state counters, arguing the district court lost jurisdiction to act on Parvin 's Rule 35 motion, thereby nullifying the September
2000 order to reduce his sentence. The state posits the alternative argument that, if the district court indeed retained jurisdiction
over the Rule 35 motion, the court abused its discretion in reducing Parvin's original sentence where the reduction was based
solely upon a comparative sentence review and was granted without consideration as to whether the reduced sentence served
the goals of sentencing.

III.
ANALYSIS
[l] [2] [3] [4] Parties cannot waive a lack of subject matter jurisdiction. State v. McCarthy, 133 Idaho 119, 122, 982 P.2d
954, 957 (Ct.App.1999 ). This issue may be raised at any point during judicial proceedings and also may be raised sua sponte.
See id. Because issues of subject matter jurisdiction present questions of law, we exercise free review. Id.
[5]
[6] The time limits memorialized in Rule 35 1 are jurisdictional, and without appropriate other measures by the court,
once these time limits expire, so too does the district court's jurisdictional authority to entertain motions or grant relief on motion

under the Rule. See, e.g., State v. Swton, 113 Idaho 832, 748 P.2d 416 (Ct.App.1987). The 120 day filing requirement in Rule
35 is construed strictly, and even a filing that is two days late will deprive the court of its jurisdictional power to decide on the
motion. See State \'. Parrish I 10 Idaho 599, 600-0 l, 716 P.2d 1371, 1372-73 (Ct.App.1986).
Idaho Criminal Rule 35, in relevant part, states:
Motions to ... modify sentences under this rule must be filed within 120 days of the entry of the judgment imposing sentence
or order releasing retained jurisdiction and shall be considered and determined by the court without the admission of additional
testimony and without oral argument, unless otherwise ordered by the court in its discretion; provided, however [,] that no
defendant may file more than one motion seeking a reduction of sentence under this Rule.
[7]
[8] Although the 120-day filing period in Rule 35 is strictly enforced, the district court does not necessarily lose its
jurisdiction by rendering its decision on a timely-filed motion after that period has expired. State v. Torres, l 07 Idaho 895,
897-98, 693 P.2d l 097, 1099-1100 (Ct.App.1984). The court's jurisdiction over a timely-filed Rule 35 motion will remain intact
"for a reasonable time beyond the deadline." Id. This allows the district court a reasonable time within which to fulfill its duties
with respect to a Rule 35 **837 *786 motion, but prevents instances in which the court, if it were required to decide the
matter within 120 day period, could have its deliberations cut short or foreclosed altogether on a motion filed very near the end
of that filing period. See State v. Chapman, 121ldaho351, 352-54, 825 P.2d 74, 75-77 (1992).
[9]
[10] Where the court's decision on a timely-filed Rule 35 motion is unreasonably delayed, however, and where the court
fails to establish a record substantiating the reasons for its delay, the court's jurisdiction expires. State v. Maggard, I 26 Idaho
477, 886 P.2d 782 (Ct.App.1994). This is so because after a reasonable time, the jurisdictional authority upon which the court
decides a Rule 35 motion passes to the Commission of Pardons and Parole. See Chapman. 12 l Idaho at 354-56, 825 P.2d at
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77-79. The district court cannot usurp the power of the executive branch or the power of the legislative branch by unreasonably
retaining jurisdiction for itself. Id.; Brandl I". Store, 118 ldaho 350, 352, 796 P.2d 1023, 1025 (1990).
In Chapman, the district court originally denied the defendant's Rule 35 motion, some twenty-nine months after its filing. The
defendant filed a motion for reconsideration, and the court granted relief ordering the defendant to be released on probation.
The Idaho Supreme Court reversed the district court, deciding that the delay, caused at least in part to Chapman's repetitive
withdrawal and retention of counsel, was not due to circumstances beyond his control. Chapmon at 352, 354-56, 825 P.2d at 75,
77-79. In addition, the district court as part of its Rule 35 deliberations had conducted two evidentiary hearings, which included
testimony from four Department of Correction employees, about the defendant's progress in prison. The Supreme Court held
that the district court's infringement upon the Commission of Pardons and Parole's authority was per se unreasonable. Id. at
355, 825 P.2d at 78.
In Maggard, this Court held that the district court lost jurisdiction when it issued its Rule 35 decision some eight months after
a timely filing. See Maggard, 126 Idaho at 478, 886 P.2d at 783 (Ct.App.1994). Maggard's probation had been revoked, and
his previously suspended sentences for child molestation were imposed. Upon the filing of the Rule 35 motion, the district
court announced that it would take the motion under advisement for six months. Eight months after filing, the court denied
relief on the motion. The record in Maggard reflected nothing of the court's reasons for the six-month advisement period, no
supplemental materials or requests to supplement by Maggard, no requests for abeyance by the parties, and no indication of
court scheduling difficulties; in short, there was no evidence by which this Court could decide that the district court's delay
in ruling was anything other than unreasonable. Although the relief requested in the Rule 35 motion had been denied and we
affirmed that denial, we held that under Chapman, the court's delayed ruling improperly infringed upon the executive authority
of the Commission of Pardons and Parole. Id. at 480, 886 P.2d at 785.

The record in the instant case likewise does not evidence the reasons for the district court's delay of more than three months
in reaching its decision on Parvin's Rule 35 motion. It identifies no reasons for requiring an extended deliberative period; no
requests to hold the decision in abeyance by the parties; and no indication of court scheduling difficulties. The court did not
require additional time to examine the supplemental materials that Parvin requested to file, but did not Finally, the district
court's order indicates that it considered very little new material regarding Parvin's Rule 35 motion.
We conclude that the record proffers insufficient reason for the district court's delay of more than three months in deciding
Parvin's Rule 35 motion. Because the delayed ruling in this case was unreasonable, we conclude the jurisdiction of the district
court had expired.

IV.
CONCLUSION
For these foregoing reasons, we hold that the district court lost jurisdiction to rule on Parvin's Rule 35 motion. Our holding
that the district court lost jurisdiction renders moot Parvin's other issues raised on appeal. **838 *787 Accordingly, we
affirm, albeit on different grounds, the district court's December 8, 2000, order to vacate its September 26, 2000, order granting
reduction of Parvin's sentence.

Chief Judge PERRY and Judge Pro Tern HART concur.
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EXHIBIT I

F I l c D
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rHOMAS A. SULLIVAN
CANYON COUNTY PUBLIC DEFENDERS
706 E. Chicago

NOV 17 2003
CANYON COUNTY CLERK
E.BULLARD,DEPUTY

I? • O . Box 6 0 6

Caldwell, Idaho 83606
relephone (208) 453-1300
~AX (208) 454-0136
~ttorney

for Petitioner

IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF CANYON

* * * * *
MICHAEL PARVIN,

)

CASE NO.

)

CV2003-9086

Petitioner, )
VERIFIED AMENDED PETITION FOR
POST-CONVICTION RELIEF

)

vs.

)
)

STATE OF IDAHO,

)
)

Respondent.

)

~~~~~~~~~~~~~~~~-)

The
attorney,

Petitioner,

THOMAS

A.

MICHAEL

SULLIVAN,

PARVIN,

Assistant

by

and

Canyon

through

County

his

Public

Defender, submits this Amended Petition for Post-Conviction Relief,
and alleges:
1.

Place of detention if in custody: Idaho Correctional

Institution, Orofino, Idaho.
2.
ment/sentence:

Name

and

location

of

Court

which

imposed

j udg-

District Court of the Third Judicial District in

and for the County of Canyon, Caldwell, Idaho.
3.

The (a) case numbers and the (b) offense or offenses

for which sentence was imposed:
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4.

(a)

Case Nos.:

CR99-7596

(b)

Offenses Convicted: Lewd Conduct

The (a) date upon which sentence was imposed and the

(b) term of the sentence:
1.

5.

(a)

Date of sentence:

February 23, 2000.

(b)

Terms of sentence: Ten (10) years fixed
plus life indeterminate.

Check whether a finding of guilty was made after a

plea:

6.
the

(a)

Of guilty:

X

(b)

Of not guilty:

Did you appeal from the judgment of conviction or

imposition of

sentence?

Petitioner did appeal

from post-

sentencing orders of the court; the Idaho Court of Appeals decision
was filed June 21,

2002,

and the Idaho Supreme Court denied a

Petition for Review on September 13, 2002 and issued a Remittitur
on that date.

Petitioner timely filed this Petition within one

year from that date by delivering the same to the institution for
delivery to the court, within the parameters of Munson v. State,
128 Idaho 639 (1996).
7.

State concisely all grounds on which you base your

application for post-conviction relief:
(a)

Ineffective Assistance of Counsel.

(b)

Petitioner's Due Process Rights under the Fifth and
Fourteenth Amendment to the United States Constitution and Article I, Section 13 of the Idaho Consti-
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tution were violated by the Prosecuting Attorney,
the District Court and the Idaho Court of Appeals.
In support of that claim, Petitioner requests the Court
t~

take judicial notice of the file in the aforementioned criminal

ca.se

and

A~pellate

the

decision

Briefs

filed

of
in

the
the

Titose documents demonstrate the

Idaho

Appellate

Supreme

Court,

following

Court

and

the

attached hereto.

facts

regarding this

Parvin filed a

timely Rule 35

case.
After being sentenced,

Motion to reduce his sentence on June 12, 2000 and served a copy on
be Prosecutor.

On June 27,

2000 the Court issued an interim

Order stating "the Court will defer ruling on Defendant's motion
for 30 days to allow Parvin to supplement his motion with other
documents . "
filed

a

No supplementation was filed.

well-reasoned

Order

Granting

Sentence, on September 26, 2000.

Motion

The District Court
For

Reduction Of

That decision, which includes

eight pages of analysis, stated in part:

IT IS FURTHER ORDERED, and this does
ORDER, that the third (3rd) paragraph of the
Judgment and Commitment entered herein on
February 14, 2000 and filed February 23, 2000
be, and is hereby AMENDED to read as follows:
IT IS ADJUDGED that the defendant be
sentenced to the custody of the Idaho State
Board of Corrections for a minimum determinate
period of confinement not to exceed five (5)
years and a subsequent indeterminate period of
confinement not to exceed fifteen (15) years,
for a total unified sentence of twenty (20)
years.
IT IS STILL FURTHER ORDERED, and this
does ORDER, that all other terms and conditions of the Judgment and Commitment entered
herein on February 14,
2000,
and filed
VERIFIED AMENDED PETITION FOR POSTCOJIJVICTION RELIEF - 3

February 23 /
effect.
'(R.

2000

remain in full

force

and

p. 85) .

The State never appealed from this Amended Judgment and
Commitment.

Instead 1 the State filed a "Motion to Reconsider Order

Granting Motion for Reduction of Sentence 11
rhe

1

on October 11, 2000.

stated reasons in support of that motion were:

notice of the Rule 35 to the victim;

(2)

lack of

(1)

No new information was

provided to the court; and (3) State v. Cross, 132 Idaho 667 (1999)
was inapplicable.

It should be noted that at the hearing that the

Prosecutor conceded that it was his office's duty to inform the
victims of the filing of the Rule 35 Motion, and failed to do so.
(Tr.
11

p.

13 3 ,

14 5) .

Furthermore 1

it

was

established

that

the

victims 11 never made a formal request for notification as described

in the victims rights statute.

I .C.

§19-5306 (2).

(Tr. p. 161).

rhe State never asserted that the District Court lost jurisdiction
to rule on the Rule 35 Motion due to delay.
written

objections

to

the

State's

Motion

to

Petitioner filed
Reconsider

as

an

improper motion and argued at hearing that the motion was untimely
under the rules and the court lacked jurisdiction.

After hearing,

the District Court issued the following order:
On December 1, 2000 this Court heard oral
argument on the State s Motion to Reconsider
Order Granting Motion for Reduction of Sentence. The State was represented by Aaron N.
Lucoff, Deputy Prosecuting Attorney for the
Canyon County Prosecuting Attorney's Office.
The defendant was represented by Klaus Wiebe
from the Canyon County Public Defender's
Office.
After hearing oral argument and
receiving testimony from two (2) victims, the
Court ruled that the victim's had not received
proper notification that the defendant had
1
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.

)

filed a Motion for Reduction of Sentence
pursuant to I.C.R. 35, and thus were prevented
from exercising their rights under Article I,
§22 of the Idaho State Constitution and I.e.
§19-5306;

THEREFORE, IT IS ORDERED, AND THIS DOES
ORDER, the State's motion to Reconsider Order
Granting Motion for Reduction of Sentence is
granted.
The Court's Order dated September
26, 2000 granting Motion for Reduction of
Sentence is vacated and set aside. The Original Judgment and Commitment dated February 23,
2000 is hereby reinstated.
(R. p. 115-116).

Petitioner appealed that Order,

arguing that the State

did not timely file its Motion to Reconsider and the Court lacked
jurisdiction to hear it,

that the Court had no jurisdiction to

grant relief on the grounds of a victims rights violations and that
Parvin's due process rights were violated.

A copy of that brief is

The only issued argued by the State on appeal was that

attached.

the District Court,
jurisdiction

to

due to its delay in issuing a ruling,

grant

the

Rule

35

Motion

in

the

first

lost

place;

however, the State never appealed the Order granting the Rule 35
Motion and petitioner argued in his reply that that issue was not
properly before the Court of Appeals.
The Court of Appeals did not address any issue raised on
appeal by petitioner.
simply

due

to

its

Rather,
delay

in

it ruled that the District Court,
making

a

written

decision,

lost

jurisdiction to grant a Rule 35 and affirmed "albeit on different
grounds" the Order vacating the Order which granted the Rule 35.
Petitioner then filed a Petition for Review by the Idaho
Supreme Court, asserting the following issues:
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I ,....

1.

The Court of Appeals Opinion holds that
the District Court was without subject
matter jurisdiction to grant Petitioner s
Rule 35 motion.
The first issue on
review is whether even if the foregoing
conclusion is correct / there is proper
appellate jurisdiction to rule on issues
regarding the Order granting the Rule 35
motion where it is undisputed that no
timely appeal was filed from that timely
order and no timely motion to reconsider
was made.
1

1

2.

The second issue is whether the Court of
Appeals is correct in its conclusion that
the District Court lacked jurisdiction to
rule on a timely filed Rule 35 Motion to
Reduce Sentence.

3.

The third issued is whether the State 1 s
actions
in
this
case
violated
Petitioner 1 s rights to due process.

The Idaho Supreme Court summarily denied the Petition for Review on
September 13

1

2002.

Petitioner alleges that the foregoing facts demonstrate
the following due process violations under the Fifth and Fourteenth
Amendment of the United States Constitution and Article I

1

Section

13 of the Idaho Constitution.

(1)

If the Court of Appeals was correct in its assertion that the District Court lost jurisdiction to
grant

the Rule

35 Motion

1

then

Petitioner s
1

due

process right to have the Court consider and rule
upon his timely Rule 35 Motion was violated by the
District Court s delay in granting what the record
1

reveals

was

a

meritorious

motion

to

reduce

sentence to one of five-to-twenty years.
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the

Petitioner

had

every

right

to

rely on

the

District Court's written directive that it would
defer ruling on the Motion for 30 days, which is an
eminently reasonable period of

time.

The Court

then took 90 Days to decide the Motion which the
Court of Appeals concluded was

too long.

Depri-

vation of Petitioner's Rule 35 rights after such an
indication is made would violate rules of fundamental fairness and due process.

See, e.g. State

v. Parrish, 110 Idaho 599, 716 P.2d 1371 (Ct. App.
1986) .
(2)

Petitioner's Due Process rights were violated by
the Prosecutor's request for a form of relief, from
the Court's Order granting the Rule 35,

which is

expressly forbidden by the Article I, Section 22 of
the Idaho Constitution, which states that a victims
rights violation shall not authorized a court to
grant reliefi Petitioner's Due Process rights were
also violated by the District Court's order granting relief on that
which was

forbidden basis, the effect of

to set up

a

11

straw-man"

case

for

the

Court of Appeals to reach the merits of the Order
Granting the Rule 35 Motion,

which otherwise was

not appealed and could not have been brought on
appeal to challenge the legality of the length of
the District Court's delay due to passage of time.
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(3)

The District Court lacked jurisdiction to entertain
the

prosecutor's

granting

the

motion

Rule

35

to

reconsider

motion,

because

the order
no

timely

motion was filed and the untimely motion did not
request any cognizable relief under Idaho Law.
acting outside of its jurisdiction,

By

the District

Court in effect increased the sentence Petitioner
was serving at the time,
process rights.

in violation of his due

United States v. Nass,

755 F.2d

113 (5th Cir. 1985).
(4)

The

Court

of

Appeals

violated

Petitioner's

due

process rights by reaching back to the issue of
whether the District Court delayed its decision and
thereby lost jurisdiction, where that issue was not
preserved for appeal nor properly brought before
the Court of Appeals.

The only issue before the

Court of Appeals was the District's Court's authority

and

jurisdiction

to

December 8, 2000 Order.
the appellate court

enter

the

above-quoted

The respondent cannot give

jurisdiction regarding prior

final orders unless it files within the normal time
limit, which it did not

Walton v.

Jensen,

132

Idaho 716, 979 P.2d 118 (Ct. App. 1999).
(5)

Application of the rule in State v.
Idaho 351,

825

P.2d 74

(1992)

Chapman,

121

regarding delayed

rulings on Rule 35 motions (even if properly before
the courts) to the facts of this case to invalidate
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LlG

the order granting Rule

3 5 is arbitrary,

capri-

cious, fundamentally unfair, and a violation of due
process on the facts of this case.

The Affidavit

of Petitioner's trial counsel is attached,
encing the

refer-

length of delay in a number of other

criminal cases in the Third District and the relative length of delay.

Out of 32 cases, 14 of those

involved delays of over 70 days.

The delay in this

case, a little over 90 days, had never been previously held to be excessive

in this

State.

The

Appellate ruling represents such a drastic departure from prior decisions that the Court of Appeals
reliance on the lack of stated reasons in the order
granting the Rule 35 for a delay of that length,
without any indications that it was for any impermissible reason, is illogical, especially in light
of

the

fact

that

District Court.

the

issue was

never raised in

Even if a blanket rule is adopted

in Idaho that any delay over sixty, or even ninety
days is per se too long, the fact that it did not
exist at the time the District Court delayed its
ruling

in this

case added to

the

fact

that

the

Court specifically stated that it would only hold
open its decision for thirty days, makes the application of that rule to the facts of this case a due
process violation under the Fifth and Fourteenth
Amendment to the United States Constitution.
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8.

Prior to this Petition, have you filed with respect

to any conviction:
(a)

Any petitions in State or Federal Courts for
Habeas Corpus?

(b)

No.

Any other petitioners, motions or application
in this or any other Court?

9.

No.

If your application is based upon failure of counsel

to adequately represent you,

state concisely and in detail what

counsel failed to do in representing your interests.

Includes, but

is not limited to:
(a)

Petitioner's attorney was deficient in failing
to take action to ensure

that

the District

Court took timely action on the clearly meritorious

motion

to

reduce

sentence.

failure resulted in a delay which,

This

according

to the Court of Appeals, deprived the District
Court

of

jurisdiction.

Timely

action

by

Petitioner's attorney would have resulted in
Petitioner's receiving the just sentence he is
entitled to, five to twenty years.
10.
pauper is,
expense?

that

(a)

is

Are

you

seeking

requesting

the

leave

to

proceeding

proceed
to

be

in
at

f orma
County

Yes.
(b)

Are you requesting the appointment of counsel

to represent you in this application?
appointed.
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Yes;

Counsel previously

11.

State specifically the relief you seek:

Petitioner

requests the Court to reinstate its order granting motion to reduce
sentence as a remedy for the above listed constitutional violations.

The record is clear that a sentence of five to twenty years

is the proper sentence, and Petitioner was deprived of that due to
the various due process violations and ineffective assistance of
counsel.
Petitioner requests the Court to consider this Amended
Petition

and

its

attachments,

as

well

as

the

record

in

the

underlying criminal case referenced.
CERTIFICATE OF SERVICE:

I HEREBY CERTIFY that a true and

correct copy of the above and foregoing document was delivered to
the office of the CANYON COUNTY PROSECUTING ATTORNEY, by leaving a
copy of the same in his basket at the Canyon County Courthouse,
Caldwell, Idaho, on this date.
DATED this

- /I

/ {

day of November, 2003.
Respectfully submitted,
CANYON COUNTY PUBLIC DEFENDER
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STATE OF IDAHO
SS.

county of Ada
MICHAEL

PARVIN,

being

first

duly

sworn,

under

oath,

deposes and says:
That he is the Petitioner in the above entitled action;
that he had read the above and foregoing Verified Amended Petition
for Post-Conviction Relief, that he knows the content thereof and
believes the statements contained therein to be true and correct.

I; i;y
/ .· ) .

/})' ./j

/ /lL/,l./ (j_ VV\..-~

Subscribed and sworn to before me this
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/()~

day of

EXHIBIT J

cm
THOMAS A. SULLIVAN
CANYON COUNTY PUBLIC DEFENDER
706 E. Chicago
P.O. Box 606
Caldwell, Idaho 8~606
Telephone (208) 453-1300
FAX (208) 454-0136

Attorney for Petitioner

IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF CANYON

* * * * * *
MICHAEL PARVIN,
CASE NO. CV03-09086
Petitioner,
AFFIDAVIT OF DAYO ONANUBOSI
vs.

STATE OF IDAHO,
Respondent.
STATE OF IDAHO
County of Canyon
DAYO

)
)ss.
)

ONANUBOSI,

being

first

duly

sworn,

under

oath,

deposes and says:
1.

In response to the Court of Appeals decision in this

case, I researched other Third District felony cases in which I had
filed Rule 35 Motions, to establish a range of times in which it is
accomplished.

The results show the following case numbers,

the

applicable district judge, the date of filing of a Rule 35 Motion,
the date of the Order on the motion, and the number of days:
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Case No.

Judge

File Date

Order Date

# Days

CR 98-9733

Goff

9/22/99

10/17/99

13

CR 99-6455

Weston

2/12/01

5/11/01

84

CR 98-7963

Gutierrez 8/04/99

12/02/99

118

CR 01-2502

Goff

9/13/01

10/16/01

32

CR 98-2390

Goff

5/02/00

5/19/00

17

CR 97-2145

Gutierrez 7/10/98

8/20/98

40

CR 97-2530

Weston

9/21/98

9/29/98

8

CR 00-3995

Goff

4/17/01

6/14/01

58

CR 01-12463

Morfitt

2/25/02

4/03/02

37

CR 00-1973

Goff

9/11/01

11/06/01

56

CR 98-0322

Goff

6/15/98

6/25/98

10

CR 96-2820

Morf itt

9/15/00

12/06/02

82

CR 97-3857

Morf itt

1/06/00

3/22/00

80

CR 99-0387

Morf itt

3/30/00

6/12/00

73

CR 00-21334

Kerrick

8/01/01

1/11/02

130

CR 01-8179

Goff

9/20/01

11/06/01

47

CR 00-21598

Morf itt

7/17/01

9/11/01

55

CR 97-5863

Gutierrez 7/06/98

1/12/98

186

CR 94-6646

Gutierrez 5/08/98

10/8/98

150

CR 01-1325

Goff

9/07/01

11/01/01

55

CR 01-9210

Weston

8/22/01

9/04/01

14

CR 95-5177

Gutierrez 12/20/00

5/08/01

136

CR 00-0210

Morfitt

10/02/00

12/18/00

77

CR 96-8129

Morfitt

9/04/98

11/06/98

63

CR 00-22396

Goff

2/12/01

2/22/01

10
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tR 97-4327

Morf itt

8/04/99

2/29/00

206

CR 00-4552

Gutierrez 1/23/01

5/07/01

103

CR 01-23137

Cul et

5/22/02

6/03/02

13

CR 95-9516

Weston

1/18/01

1/30/01

12

CR 97-0402

Weston

10/30/98

11/06/98

7

CR 97-8901

Gutierrez 5/03/99

8/17/99

102

CR 99-10904

Morf itt

7/18/01

97

4/11/01

The results show a range of 7 days to 206 days, with many
taking over 70 days.

Nothing in the trial court's delay in this

case suggests the type of lengthy,

unreasonable delay which has

pceviously been prohibited by this court.
Dated this

4--

day of October, 2003.

~
" Q ~~~R'l
~BOSI
Subscribed and sworn to before me this
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1-f.!..::.

day of

CERTIFICATE OF SERVICE
I HEREBY CERTIFY that a true and correct copy of the
above and foregoing document was delivered to the office of the
CANYON COUNTY PROSECUTING ATTORNEY, by leaving a copy of the same
in his basket at the Canyon County Courthouse, Caldwell, Idaho, on
this

-1-

day of November, 2003.
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MICHAEL R. PARVIN,
Petitioner-Appellant,
Supreme Court
Docket No. 38295-2010

vs.

STATE OF IDAHO,
Respondent.
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July 13, 2010

FOR THE APPELLANT:

~

MOLLY HUSKEY
State Appellate Public Defender
P.O. Box 83720
Boise, Idaho 83720-0005

FOR THE RESPONDENT: LAWRENCE G. WASDEN
State of Idaho Attorney General
Statehouse
P.O. Box 83720
Boise, Idaho 83720-0010
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3

q

THE COURT: It is July 13, 2010. This is the time

4

scheduled for trial or hearing on Michael Parvin versus the

6

State of Idaho, CV-2008-9712.

6

I believe this is the second amended petition for

7

post-conviction relief filed in this case, which Is also

8

Mr. Parvln's second petition, second action for

9

post-conviction relief with regard to the underlying criminal

10

case 1999-7596, case Involving conviction for lewd conduct

11

with a ch!ld under the age 16.

12

l1
}'

PAGE

Mr. Ketllnski is here representing the State, and

13

Mr. Wickham is here representing Mr. Parvin. Mr. Parvin is

14

also present.

16

f

16

l

17

Is there anything we need to address before we start
the hearing?
MR. KETUNSKI: None from the State, Your Honor.

18

MR. WICKHAM: No, Judge. We are ready.

19

THE COURT; Mr. Wickham, this is your client's

20

proceeding.

21

MR. WICKHAM: Yes. Thank you, Judge.

22

THE COURT: Do you wish to make an opening remark, or

23

I
I

just start with the proceedings?

24

MR. WICKHAM: Just a paragraph or two of opening

26

remarks, Judge, to give the Court kind of a road map of what

, rn;; '-vu!'\ 1; f'lll nyrn..

As you indicated in your o
three separate court cases. T

remarks, there are

2

e underlying criminal

3
4

your abiiity, raise your nght hand and take an oath, please.

and then there is the second series of petitions for

5

Thereupon,

post,conviction relief that we are here today on.

6

In Mr. Parvin's mind, they are all one case, and

7

that's why when he was doing the work himself, some of the

8

What I plan to do, Judge, is go chronologically from

11
12

of various documents in those three files. When you do so,

13

Judge, I think you will agree that Mr. Parvin is entitled to

14

Q. What is your date of birth?

the requested relief.

15

A. March 26, '75.

I

l;z4

2s

Q. Would you please state your name and spell your last
name, sir?
A. Michael Ray Parvin, P-a-r-y-i-n.

THE COURT: Mr. Ketlinski, do you wish to respond?

16

Q. Where do you presently reside?

MR. KETLINSKI: No, Your Honor.

11

A. At the Canyon County Detention Center.

18

Q. How long have you been there?

Mr. Wickham. You would admit that his right to proceed with

19

A. For the past month.

his second post-conviction relief action has some fairly

20

Q. Where did you reside before then?

21

A. At the correctional facility in Orofino.

22

Q. Are you the same Michael Parvin that was charged with

r have for you,

narrow parameters in which he would be allowed?

H23
I

DIRECT EXAMINATION
QUESTIONS BY MR, WICKHAM:

Mr. Parvin's arrest, asking the Court to take judicial notice

THE COURT: Just a question that

,.!..

MICHAEL R. PARVIN,
was duly sworn, was examined, and testified as follows:

fl

10

as we would use them.

22

r. Parvin, if you would, to the best of

THE CO

case, there ls the first petition for post-conviction reHef1

nomenclature and some of the names of the pleadings are not

i

1ou may proceeo.

' : Judge, I call Michael Parvin.

MR. WIC

MR. WICKHAM: Yes, Judge. We intend to show that his

a minor under 16 in August of 1999?

defense team in the first petition was ineffective, and that

23

he would have received the relief that he requested in the

24

A. Yes, sir.

first petition.

25

MR. WICKHAM: Judge, I would ask you to take judicial

lewd conduct with

7

8

2008-9712. The documents were from 1999-7696, except for

notice of the events, filings, and pleadings in Canyon County
Criminal Case No. 1999· 7598.
3

2

those additional documents mistakenly attached to the last

3

few pages of the attachments which relate to a DUJ and

MR. WICKHAM: 96. I apologize, Judge.

4

probation violation unrelated to this matter.

MR. KETLINSKI: I think Mr. Wickham filed a motion for

5

THE COURT; Is it 98 or 96?

judicial notice, and I am fine with those documents.

1
7

f:'

THE COURT: On March 19, 2010, he filed a motion, and

6

7

8

you have no objection to the court taking judicial notice of

s

9

the documents?

9

MR. WICKHAM: Again, I apologize, Judge. My secretary
copied the wrong side.
THE COURT: We are clear on the record where we are at.

Go ahead.

i~

~l

1

Q. (BY MR. WICKHAM) Mr. Parvin, were you arrested on

MR. KETLINSKI: No.

10

THE COURT: Just for the record, giYen the State's

11

A. Yes, l was.
Q. Do you recall when you were arrested?

that charge?

record they have made, the Court will take Judicial notice.

12

Are you asking to take judicial notice of at! the documents

13

A. On or about August 24th of '99.

set forth in your request for judicial notice filed March 19,

14

Q. And you have been In custody continuously since that

2010?

1s

date?

MR. WICKHAM: Judge, with the exception of the last

16

three or four pages. They are an entirely unrelated case,

17

Q. Was the public defender appointed to help you?

and they were ph-0tocopied by mistake.

16

A. Eventually.

A. Yes.

THE COURT: The last three or four pages of attachments?

111

MR. WICKHAM: Yes, Judge.

20

THE COURT: That's the DUI --

21

A. I believe it was a few weeks.

MR. WICKHAM: -- and probation violation, yes.

22

MR. WICKHAM: Judge, just for clarification, the

THE COURT: All right. The Court takes judicial notice

Q. How long had you been in custody before the public
defender was appointed?

23

register of actipns of that criminal case shows the public

of those documents as requested in the March 19, 2010 filing

24

defender was appointed on September 10, 1999.

In this case.,

25

Michael Parvin versus State of rdaho,

ii<). ;iOOa.lilil2
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Q, (BY MR,, WlCKHAt:-f} Do you remember the name of the

2

Q. That was in September of

3

about? The

of the denial of the Rule 35, or the

A. I believe so.

4

appeal from the deniat of the first -- the disrnissai of the

Q. Did you waive your right to a preliminary hearing?

5

first petition for post-conviction relief?

A. On his advice, yes.

6

Q. Do you recall why he advised you to waive that

7

a

hearing?

THE COURT: Mr. Ketlinskl?
MR. KETLINSKI: Well, there has already been one

petition for post-conviction relief filed in this case.

MR. KETLINSKI: I am going to object at this point,

9

Your Honor, on the basis of relevance. It is outside the

10

scope of the amended petition.

11

then the Supreme Court dismissed that. That related to

THE COURT: Mr. Wickham?

12

issues of ineffective assistance of trial counsel; that's the

MR. WICKHAM: Part of our argument is going to be his

13

law of the case. We can't re!itigate those issues. It is

trial counsel in the underlying criminal action was

14

just not relevant. As I look at this particular petition in

ineffective, and we believe he was ineffective from the day

15

this case, there is nothing about trial counsel in this

he was appointed.

16

petition.

THE COURT: Now, was that all addressed on the initial

17

THE COURT: Right.
MR. KETLINSKI: It was dismissed, it was appealed, and

MR. WICKHAM: Judge, the first petition for

18

post-conviction relief was not dismissed on the merits.

MR. WICKHAM: That was one of the arguments that was

19

It was dismissed on recommendation of the clerk for

raised by Tom Sullivan on the appeal, but that was not one of

20

inactivity.

the issues that was resolved by the Court of Appeals.

21

appeal?

THE COURT: Mr. Ketlinski, do you wish to respond to
that?
MR. KETLINSKI: Yes, that should have been raised on
25

Excuse me, which appeal are we talking

A. Dayo Onanubosi.

appeal on the first amended petition. So if it is not raised

Several months after the appeal deadline, we think

22

the evidence will show that Mr. Parvin found out about the

23

dismissal and he appealed, and the Court of Appeals summarily

24

said, no, you are too late.

25

THE COURT: Yeah, ram going to preserve Mr. Ketlinski's

,,·
t

i

~:

H3

l

l
y

i

I

6
7

,, a
~ 9

t

12

11

%

objection, but I am going to let Plaintiff Parvin answer

or whoever it was. And from that, the clinician would

the question. Just given the complicated nature of this

2

prepare a report as it dealt with my risk as a sex offender.

case, I am going to sort through all of this. So we will

3

Q. Old your attorney tell you that you had the right to

remain silent during the psychosexual evaluation process?

note your objection and I Will preserve it, and I will rule

4

on your objection as I make the rulings on the case. You

5

may answer.

6

Q. Did he tell you that anything you said to the

7

evaluator could be used against you at sentencing?

Q. (BY MR. WICKHAM) Why did your counsel tell you to

waive your right to a preliminary hearing?
A. Because he said it would at best hurt us.

Q. So when you got to district court, did you initially
plead guilty or not guilty?

8
9

A. Not to my memory.

A. No, l don't recall that he did. rn fact, when I
asked about if what I would say would be directly quoted in

10

the report, he said, no, that the counselor would briefly

11

summarize his interviews and only give the evaluation.

A. I initially pied not guilty.

12

Q. Was the matter set for jury trial?

13

Q. Did you ultimately have an opportunity to review the
evaluations?

A. Yes.

14

A. Briefly, yes.

Q. Do you remember the name of the trial judge?

15

ltiE COURT: I need for you to identify for the record

A. Judge Morfitt.

16

Q. After talking to your attorney, did you decide to

17

change your plea?

18

exactly what evaluations you are talking about.

Q. (BY MR. WICKHAM) Mr. Parvin, do you recall, was there
more than one evaluation?

A. Yes, l did.

19

A. There was several babbled tests - I don't recall all

Q. Did he advise you that you had the right not to

20

their names - they are alphabet soup in my head, and an

21

interview.

participate in a psychosexual evaluation?
A. I thought it was something that I had to do.

22

Q. Did you ask your attorney what was involved in the

23

THE COURT: When you say evaluation, are you talking
about the psychosexual evaluation?

evaluation?

24

MR. WICKHAM: I am trying to clarify, Judge.

A. He said I would be talking to a counselor, clinician,
Coon!y No. i1)0l;!.\f71;;?

25

THE COURT; All right.

preme Court Docket No, 38295-201 o
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2

A. Yes.

3

Q. Was there more than one report?

4

A. No.

5

Q. And this report contained the psychosexual

6

Q. Mr. P

o you recall the date you were

sentenced?

A. I believe it was about February 10 of 2000.
Q, Do you remember being given some paperwork when you

were sentenced?
A. Vaguely.

evaluation?

7

A. Yes.

8

MR. WICKHAM: Judge, may I approach the witness?

Q, Were you surprised by any of the contents of this

S

THE COURT: You may.
Q. (BY MR. WICKHAM) Mr. Parvin, the judge has already

evaluation?

10

A. Yes.

11

taken judicial notice of this document, but I want to direct

Q. What surprised you?

12

your particular attention to it. I have given you something

13

entitled 'notice to defendant upon sentencing.' Do you

14

recall that document?

A. The way some of what I had said had been taken out of
context, and the way -- a lot of what

r had said had

been

included into it.
Q. Did the report also contain factual errors?

15

A. Yes, I do.

16

Q. Does that document have your signature on it?

A. I believe so.

17

A. Yes, it does.

Q. Were those factual errors corrected before the judge

18

Q. Is that one of the documents you signed when you were

19

sentenced you?

sentenced in February of 2000?

A. I believe a few of the ones were, but not the rest.

20

A. Yes, it is.

Q. Did you ta!k to your attorney about these factual

21

Q. It also has the signature of the prosecutor; is that

errors?

22

23

A. I remember talking to him about them.

25

pomr wouia oniy 1rntate me judge and complicate matters .

Vt

this evaluation process?

right?
A. Yes, it does.

Q. Did he tell you why he did not correct some of them?

Q. It has the signature of the judge?

A. Because he believed that to make an issue of every

A. Yes, it does.

15
1

2
3

6
7

8
9

MR. WiCKHAM: No.

the document; right?
MR. WICKHAM: Judge, I think this tells him he has the
right to appeal, he has the right to file one motion --

THE COURT: I am not saying that. You said the
prosecutor's signature is on there, and I am looking -- and

4

Q. Did you have a subsequent discussion with your
attorney about this sentence?

5

A. Yes, I did.

6

Q. Did you instruct your attorney to do anything?

7

a
9

A. I believed that it was much bigger than it should
have been.
Q. The sentence was more severe than it should have

11

merits. And I'm looking, isn't that a signature of

11

A. And I asked him what we could do, and I was looking

12

acknowledgement of receipt of a document?

12

at this, and I'm going, Well, we have got the appeal and the

13

Rule 35.

MR. WICKHAM: Of delivery, yes, Judge.
THE COURT: And the public defender's signature is on

been?

14

And he told me that the appeal wouldn't be

15

appropriate, but that he would work on a Rule 35.

i

l15

116
H11
i
119
~

3

an acknowledgment that they got

A. I was given a sentence of ten years to life.

10

L::
f

2

normally the prosecutor doesn't sign the document upon its

10

l

were sentenced to in February of 2000?

THE COURT: Can I see that? Mr. Wickham, you can

continue. You are talking about certification of delivery?
THE COURT: That's just

5

11$

18

q:~

122
\23
t24

there, too?

MR. WICKHAM: Yes, Judge.

15

Q. Okay. How long did you stay in the Canyon County

THE COURT: I was wanting to understand if the form was

17

jail before you were actually transported to the Department

18

of Corrections?

different, and the prosecutor was somehow signing it.
MR. WICKHAM: We agree - everyone agrees that that

19

document was given to Mr. Parvin, and the judge informed him

20

Q. Yes.

of his rights to appeal, of his rights to have a motion for

21

A. Days at most.

reduction of sentence, and a petition for post-conviction

22

relief.

23

THE COURT: Okay. Go ahead.

Q. (BY MR. WICKHAM) Mr. Parvin, do you recall what you
25
!anyo11 ·Cc;;t1n&y N-0, i0®471:<!
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A. After sentencing?

Q. Were you able to communicate with your attorney after

you were sentenced?

24

A. During an occasional phone calL

25

Q. Would you place the phone call to him or he to you?

Q. What was the substance of

4

5
6

7
!!

9

l
!

10
!

11

j I12

113

conversation?

2

signed by Da
State

ny objection to the court taking judicial

A. I don't recall.

3

Q. Did you provide your attorney with adclitiona!

4

notice? I have already taken judicial notJce of this

5

document --

information to provide the Court?

s

A. After the Rule 35 was filed, yes.
Q. Okay. So a Rule 35 motion was, in fact, filed on

7

s

your behalf?

9

A. Eventually, yes.

MR. WICKHAM: Judge, 1 would ask you to take judicial

10

MR. KETLINSKI: No objection.
THE COURT: I guess l'm confirming that the copy I have

is filed June 12, 2000.

MR. WICKHAM: Thank you, Judge.
Q. (BY MR. WICKHAM) Do you know, Mr. Parvin, whether or

notice that the Rule 35 was, in fact, made within the time

11

not any of your additional information was provided to the

period provided by the rule.

12

court?

THE COURT: I will take judicial notice of the Rule 35,

13

A. From what I was later told, no, none of it was.
Q. Did Judge Morfltt ultimately grant your Rule 35

!

?14

but you are asking me to make a ruling on timeliness or not

14

~

hs

without me having a chance to take a look at it and calculate

15

it. I won't be making that factual finding.

16

A. Yes, he did.

17

Q. Did he reduce your sentence?

18

A. Yes, he did.

19

Q. Do you recall what the amended sentence, the

116
. p7

11s

119
; 120

i

\21

122
H23

,, 124

l2s

MR. WICKHAM: But you are noticing that It was, in fact,

filed June 12 of 2000; is that right?
THE COURT: Let me take a took. That's on your attached
list here?

20

MR. WICKHAM: Uh-huh. It should be page 9.

21
22
23

total of 20?

THE COURT: No. Hang on. There is a copy that appears

24

A. Yes.

25

Q. How did you !earn of that decision?

1

A. Actually, the first I heard of it was on the news.

2

Q. Okay. How did you feel when you were granted that

*

j

~ 3
l

li
{'.

t

f:

Q. So five years, plus 15 years indeterminate, for a

20

19

relief?
A.

~l 1
'8
j
\

A. Five to 20. Five years to 20 years.

THE COURT: The pages aren't legible on my copy.

n
i

incarceration period of the amended sentence was?

THE WITNESS: May I speak?

to have a file stamp of June 12, 2000 on a motion to reduce

l'

motion?

r was

happy that I was given the relief, but worried

because of the repercussions of where I was.
Q. Were you in Idaho?

Q. Did you get responses?
2

A. A few to only part of what 1 asked.

3

Q. Ultimately, did Judge Morfitt conduct a hearing on

4

the motion to reconsider?

5

A. Yes.

6

Q. Were you transported for that hearing?

7

A. At that tlme, yes.

7

A. No.

8

Q. Was that the end of your criminal case?

a

MR. WICKHAM: Judge, this is not in the packet, but I

~;;: 9

9

would ask the Court to take judicial notice of the transcript

Q. What happened next?

10

of the hearing conducted before Judge Morfitt on December

A. The prosecutor objected to it having been granted,

11

1st, 2000 in the underlying criminal case. l have a copy for

12

counsel and the Court.

A. No.

and filed a motion to reconsider.
Q. During this period of time, were you communicating

with your lawyers?

13

MR. KETUNSKI: December 1st, 2000?

14

MR. WICKHAM: Yes.

A. Yes.

15

MR. KETUNSKI: I have it. No objection.

Q. What did you tell them to do, or what did they tell

16

THE COURT: Hang on

you to do?
A. After that was filed, I said, Can they even file

17

18

a second.

I will take judicial notice of that based upon the

request and the no objection by the State.

this? I'm going, What is this? I didn't know this is

19

something that could be done.

20

with this file. So I am assuming that the copy must be with

Q. Did you object to the motion to reconsider?

21

the original criminal file.

A. An objection was filed.

22

Q. During this period of time, how did you communicate

23

with your lawyers?

24

25
A. I wrote letters.
·fan yon COi.inly No. ~l)\$.&712
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25

I would point out that I don't have a copy of that

MR. WICKHAM: Actually, it is in the appeal portion of
the file.

THE COURT: All right. But 1 want to make sure that we
can locate It. If not, I will have to fook to the attorneys
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MR. WICKHAM: You don't

working copy?

2

when the R

was adjudicated, and said that the court

.1

3

THE COURT: Do you have

a copy for the court?

3

waited too I

rule on it and had lost jurisdiction over

~

MR. WICKHAM: Yes. 1•m sorry.

4

it.

5

THE COURT: You may proceed, Mr. Wickham.

5

Q. How did you feel when you heard of that decision?

6

Q. (BY MR. WICKHAM) Do you recall the result of that

o

A. Even more confused, I mean, because we filed it on

t "1 4

il

hearing, Mr. Parvin?
A. As a result of the hearing, Judge Morfltt vacated the

7

time, and it wasn't by anything that I did that it wasn't

8

properly done.

s

Rule 35.

Q. So he vacated the amended sentence, did he re-impose
the original sentence?

THE COURT: Just so I am clear, Mr. Wickham, you are not

10

suggesting that tr.is court has any authority or ability to

11

reverse the Court of Appeals' decision on that particular
issue?

A. Re-imposed the original sentence.

12

Q. How did you learn of that result?

13

A. Through the news until I got a copy of the judgment.

14

present to the court on whether or not it was proper for

Q. Did your attorney send you a copy of the amended

15

Judge Morfitt to reinstate the sentence, and whether or not

16

he, in fact, had authority to amend the sentence. I would

A. I was sent a copy of it.

17

like to argue that in a few minutes.

Q. Did you instruct your attorneys to file an appeal?

18

A. An appeal was already filed when I received the

19

clear that this court sitting here today is under the belief

20

that it hasn't the authority to reverse any Court of Appeals'

21

determination on the issues,

judgment, or did you have to ask for it?

packet.

Q. Do you recall which attorney was helping you on

MR. WICKHAM: No, Judge. But I do have an argument to

THE COURT: You may proceed. I just want to make it

22

MR. WICKHAM: I understand, Judge.

A. I believe it was Thomas Sullivan.

23

THE COURT: Thank you. Go ahead.

Q. Do you recall the result of that appeal?

24

MR. WICKHAM: Judge, I don't think it is in the packet,

appeal?

A. The appeals court didn't address the issues on

25

but I would like you to take judicial notice of the oprnkm

24

23

1

of the Court of Appeals in Docket #27151, dated June 21st of

2

2002. I think that's the opinion we are talking about.

3

THE COURT: June 21st, 2002?

3

4

MR. wrCKHAM: Yeah.

4

5

THE COURT: Do you happen to have a working copy of

5

6

7

3
9

l

Q. What did you do?
2

10

' , 11

Hu

113

that, an extra copy?

e

MR. WICKHAM: Well --

7

THE COURT: l can obtain a copy, if you don't. We have

s

this file here, but I do not have that file on the bench.
MR. WICKHAM: No, Judge, I don't believe I have one

without handwritten notes on it.
THE COURT: Mr. Ketlinski, what's your response to that

request?

9

A. I'm going, What's going on here? This isn't right.

Q. Did you ultimately file a petition for
post-conviction relief?

A. That was after we petitioned the Supreme Court of
Idaho.
Q. Oh, okay. So you asked for a review by the Supreme
Court?

A. Right.

10

Q. Was that granted or denied?

11

A. They denied the petition.

12
13

Q. And then in terms of court actions, what action did
you take next?

' ,,14

MR. KETLINSKI: No objection.

14

A. Next, I didn't know what to do. I asked my public

i

THE COURT: The Court will take judicial notice of that

15

defender what should we do, and he didn't really give me any

Court of Appeals' decision, and I will obtain a copy. Go

16

definite answer on that. So I started asking around of other

ahead, Mr. Wickham.

11

people

18

post-conviction.

!

+

t

J

ps

116
! 111
H1a

Q. {BY MR. WICKHAM) Mr. Parvin, how did you learn of

r knew,

and they told me, Well, you should file a

119

tl1e result of the first appeal?

19

I didn't know how to do that. So I had to get advice

c120

A. I was sent the ruling.

20

from the people that I knew, had to work to get the forms,

Q. The written memorandum opinion?

21

work to Fil! them out, and then I filed a copy as best I

A. The Court's decision.

22

could pro se.

Q. Did you continue to be in communication with your

23

t l21

l22
A2J

l{

n24
~5

attorneys?

A. Yes.
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24

25

Q. Did you ask for help of an attorney in that first
post-conviction case?
A. Yes.

2

A. Yes.
3
4
5

s
7

e
9

L:~

~· ~12

Q. Do you recall the name

to make clea

• ''>e record what you are asking me to do.

\

/blic defender that

was helping you?

3
4

THE COURT: J have a real problem in that my copy F you

A. Thomas Sullivan.

5

can't read any of the written page numbers, so I am sorting

Q. Did he ultimately file an amended petition on your

s

through it here. I just want to make sure it is part of that

behalf?

A. Yes, he did.

Q. Was one of the grounds for that amended petition was
whether or not your criminal trial, your defense attorney,

7

packet. And when I review my transcript from this trial

a

today, I will make sure I do that. Okay?

9
10
11

was effective or ineffective?

MR. WICKHAM: Okay.
THE COURT: That's the amended petition flied m the
first post-conviction relief action filed by Mr. Parvin?

A. Yes, that was one of the grounds.

12

MR. WICKHAM: That's correct, Judge,

13

MR. WICKHAM: Judge, I would just point the Court's

13

THE COURT: Thank you.

f.;14

attention and counsel's attention to the amended petition

14

filed November 17, 2003 in CV-2003-9086, by Thomas Sullivan.

15

By my numbering, it is on page 41 of the submitted materials.

16

l

\15

116
; i17

THE COURT: 41 of the materials that you requested the

17

Q. (BY MR. WICKHAM) Was Mr. Sullivan the only attorney
helping you?
A. No.

Q. Was more than one attorney helping you at any one

l

l

ha

1s
' 120
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q23
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'24

25

Court to take judicial notice of; is that correct?

1a

time?

MR. WICKHAM: Yes, Judge.

19

A. No.

THE COURT: You are asking me, what? To take note of

2G

Q. Was there a change in attorneys?

21

A. Several.

22

Q. Do you recall who else was helping you in this first

it? I've already taken judicial notice.
MR. WICKHAM: I know. You wanted me to focus on whether
or not the effective assistance of counsel claim has survived

23

to the present day, and I am trying to point to the court

24

where it does.

25

post-conviction?
A. Yes. Because of the conflict of interest that arose

in Thomas Sullivan's office, it had to be conflicted out to

28

27
1

A. I tried going through the paralegal at the

the conflict attorney, which in this case was ...

r was given a phone

2

Q. Do you recall the name of Van Bishop?

2

institution.

3

A. Yes, that's the name I was trying to recall.

3

guide, I am not sure what it is called, the one that lists

Q. Did Mr. Bishop help you?

4

contact information for all attorneys.

A. Yes, he did.

5

Q. Do you recall what he did?

6

A. He helped me to understand what was going on with the

7

were not accepted for a long time - until it was finally

8

accepted, and I was told that they don't normally do this,

9

and I should please not call again because it was the

appeals court.
He helped me to understand more about the issues
involved.
He was trying to help me fill out my records, at

11

Q. Okay.
A. And I called that number repeatedly, but my calls

Clearwater prosecutor's office.
Q. So you were given the number of the Clearwater

least until the contract for conflict counsel was changed.

12

Prosecuting Attorney's office to contact your defense

Q. So you had yet a third attorney to help you?

13

attorney?

A. At that point it was up in the air. I got word that

14

A. Yeah, because apparently at one point before then he

he no longer had my case, that it had been pulled by the

15

public defender's office. He had no contact information for

16

Q. Ultimately, did you get the name of Shari Dodge?

me, the new attorney handling it.

17

A. That CQme later.

18

Q. How did you get in contact with Shari Dodge?

Q. Were you able to track down the attorney that was
assigned your case?

A. That was part of the problem. I called the public

19

worked for them, but no longer did.

A. I didn't. I didn't even know about Shari Dodge

:W

until after I found out that my case had been dismissed,

defender's office, and the only Information they had for me

21

and It was Michael Duggan that I came across before I came

was a name and a phone number, Richard Roats and a phone

22

across her.

number that at this point I was unable to call.

23

Q. What did you do after you tried to call Mr. Roats,
25

10

number from the legal

and was not able to get his number?

ii>nyon COOlll'/No. ZOCJ&.9112
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24

25

Q. Somehow Mr. Duggan told you to contact Ms. Dodge'

A. No. l found out about Duggan when I was still trying
to get ahold of Roats, and I tried calling him, but he wasn't

J... 2

u3

I tried going through the par

a letter to the clerk of the court,

2

call scheduled. But on the date

3

asking, Hol

at's going on here, why was this

dismissed?

call, the phone network of the In
And after that, the paralegal told me that
Michael Duggan wasn't even returning his calls.

Q. So ultimately your first petition for post-conviction

5

Q. Did you get a response from Ms. Dodge?

G

A. No.

7

Q. Did you get a response from the clerk of the court?

e

relief was dismissed; is that right?
A. Yes.

9

A. No. So I sent a second letter to both of them.
Actually after that, I had contacted the appellate public

10

defender's office, and was given the advice that I needed

A. For inactivity.

11

to find out why it was dismissed. If it wasn't properly -

Q. Did you receive notice of that dismissal?

12

if the issues weren't properly dealt with, I coutd appeal
it.

Q. Do you know why it was dismissed?

A. No, I did not.

13

Q. Do you know why you did not receive notice?

14

A. Two reasons. One, the notice was sent to Shari Dodge

15

Q. Did you ultimately file a notice of appeal of the
dismissal of the first post-conviction action?

- or at least when I eventually received a copy of it, the

16

A. Yes.

record of who it went to said that she received it, and the

17

MR. WICKHAM: Judge, at this point in time, I am going

notice was only sent to her, as far as 1 was concerned.

18

to point the Court's direction to register of actions in

Q. Did Ms. Dodge notify you of the impending dismissal?

19

Case No. CV-2003-9086. And it is in my packet on page 52,

A. No.

20

but I am going to be arguing the contents of that document in

Q. When you learned of the dismlssaf, what did you do?

21

dosing argument, so I am directing the Court's attention to

A. I didn't learn -- well, I learned of the dismissal

22

it.

23

THE COURT: Thank you. Ge ahead.

So I immediately sent off a letter to both

24

Q. (BY MR. WICKHAM) Mr. Parvin, did you ultimately, I

Sha rt Dod;ge, the attorney listed as attorney of record

25

quite a bit later. I am going, What Is going on here?

appeal the dismissal of the first post-conviction?
32

31

Mr. Parvin has retaken the stand.

A. Yes.
Q. Do you recall the result of the appeal?

2

A. It was dismissed on procedural grounds, time limits.

3

It said I was too late in filing it. Basically they said I

4

THE WITNESS: Yes, sir.

should have known it was dismissed back when it was dismissed

5

THE COURT: Mr. Wickham?

without having received any notice of it.

6

Q. (BY MR. WICKHAM) Mr. Parvin, when you filed your

Q. What did you do a~er you received this opinion from
the appellate court?

l

A. I talked to other people I knew, and I am going, What
10

' 111
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can I do here? I don't know what is going on here.
And I received the advice that I should file a second
post-conviction.

9

A. ! filed an affidavit in support of it.

10

Q. An affidavit of facts?

11

A. Yes.

12

Q. And attached to that affidavit of facts, were there
copies of letters?

14

A. Yes.

Q. I guess that's what we are here today on.

15

Q. Were those the letters --

A. Yes.

16

MR. WICKHAM: Judge, I don't think I have any more

17

just a moment.

'24

other documents?

13

U21

ii ~23

second petition for post-conviction relief, did you file any

8

Q. Did you ultimately do that?

l}.t20

l22

7

A. Yes, I did.

questions. Could I hcve a minute to talk to Mr. Parvin?

19

Mr. Parvin, you are still under oath. Do you
understand that, sir?

A. Was that the post-conviction or the appeal that I
filed that with?

18

MR. WICKHAM: Judge, may I approach the witness?

THE COURT: You may. I will take a brief recess, and

19

THE COURT: You may.

let counsel confer with his client. We will take up again in

20

THE WITNESS: It was the appeal.

THE CLERK: All nse, please.
(Recess from 9:55 a.m. to 10:08 a.m.)
THE COURT: We are back on the record in Parvin versus

State of Idaho, CV-2008-9712.
fanyon C09nfy !•ki. io\J3.f!7f2
25
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21

Q. (BY MR. WICKHAM) Hold on. So when you appealed the

22

dismissal of your first post-conviction, did you file any

23

additional documents with your appeal?

24

A. Yes.

25

Q. Was one of those documents an affidavit of facts'

'<•

n"<><.-llCU lU lOdl

dffiUaVI\" Of

2

f<J(.;_t5 1 Were there

3

copies of letters?

A. Yes, there were.

4

Q. Are those the letters that you talked about before we

5

6

lawyer?

7

Q. Did you

8

A. Yes, I did.

9

Q. How about, did you get an answer from the court?

Q. And trying to communicate with the clerk of the
district court?

13

+:'" 14

t l15

l

15

j 117

10

A. Yes.

11

Q. Are these photocopies of letters that you sent?

12

A. Well, some of them might be, but I was told by the

13

l21

after the certified letter. Not before.

Q. So the last of a series of letters, you got a

response from the court?
A. Yes.

Q. What was the content of that response?

15

THE COURT: Could you identify which court? Are you

privilege. So I had to hand write copies.

15

Q. These are handwritten copies of letters you sent to

they were a copy.

~

Ms. Dodge's office?

14

¥ l20

~

A. Yes,

get a receipt from

letters, because that would violate attorney-client

the various persons to whom they are addressed?

t'

A. Yes.

paralegal that they were not allowed to do photocopies of

! ha

i1s

Q. Did you send your letters certified with a rnquest

for a receipt?

took a recess when you were trying to communicate with your
A. Yes.

l

Dodge?
A. No.

A. Yes, unless they are stamped "copy" in which case

17

MR. WICKHAM: I'll ask him.

1S

Q. (BY MR. WICKHAM) rs this prior to the appeal of the

19
20

MR. WICKHAM: Judge, those items are in the request for

talking on the appeal?

dismissal of the first post-conviction?
A. Yes. And which letter to the court are you talking

21

about? Which letter to the clerk of the court are you asking

L22

judicial notice beginning at page 100. Again, I apologize,

22

about? The one before I found out it was dismissed, or the

J ,J23

the numbers didn't come off on your copy.

23

one after?

" i24

25

THE COURT: Thank you. Go ahead.

24

Q. (BY MR. WICKHAM) f'4r. Parvin, I am interested in the

25

Q. Could you tell the judge which letter was the
response of the court?

35

36

There is a handwritten letter by Mr. Par.tin. And at

THE COURT: While he ls doing that, is that in this
packet?

2

a stamp that appears to have been placed upon

MR. WICKHAM: Yes.

3

it by a clerk of the court showing it was, I believe, mailed

THE WITNESS: Okay, page 108, would be the initial

4

out to other people.

letter that was responded to by the clerk of the court, that

5

let me know that my case had been dismissed. I had already

6

underlining or other things are important, we need to

tried contacting my public defender ·-

7

identify them, because

a

reviewing this is wondering who underlined what.

THE COURT: The witness is showing the court a letter

from Mr. Parvin. Is that what you are talking about?
MR. WICKHAM: Yes. That he sent

to, and the responses

super-imposed on the letter, isn't it?

s
10
11

THE WITNESS: Yeah, there was some underlining that was

12

And, you know, for the sake of the record, if the

r don't know that somebody

who is

MR. WICKHAM: Should we have this separately marked for
identification?
THE COURT: Perhaps, if you think it's important.
THE WITNESS: Pages 108 and 109 go together, because

done to it. It was stamped, so the information was filled

13

those are the two that I received with this letter - or from

in. With this, I received --

14

the court of the clerk on this action.

THE COURT: What's the date of that letter?

15

THE COURT: I will let you look at it, Mr. Wickham, and

THE WITNESS: lt was sent November 27, '07.

16

THE COURT: Okay. And this is a letter you sent, and

17

THE WITNESS: Thls was the initial one.

you are saying you got it back with some marks from the clerk

18

THE COURT: The page numbers at the bottom there didn't

of the court?

19

THE WITNESS: Yes. It was received back on December 14

decide what you want to do.

photocopy.

20

MR. WICKHAM: Didn't photocopy.

of '07. That's when they signed it here, and that was

21

Q. (BY MR. WICKHAM) Is this the same letter?

included with a record of action.

22

THE COURT: I am very carefully wanting to preserve our

25

the bottom ls

A. That's the one that goes with those two. These

23

three here were received

record, so if the appellate court is reviewing this, they

24

recorded.

understand just; exactly what we are referring to.

25

{
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a~er

the certified letters were

THE COURT: Mr. Ketlinski, if you feel you need to look

I Ht: WITNESS: That's 109.

2

MR. WICKHAM: Okay, ne
THE COURT: Thank you. J

r the record, the letter

o response?

3

Q. Yo

4

A. There was no response. The only response, if you

that Mr. Parvin has been referring to, which he identifies as

5

page 108, appears to be a letter dated November 27, 2007,

6

agent by the name of Jordan Reich, I believe, l guess,

signed by Michael Parvin.

7

associated with Ms. Dodge.

can call it a response, was a signature of receipt by an

And the stamp on it is pursuant to administrative

a

Q. That's attached to your affidavit?

order 981, the correspondence was opened by court personnel,

s

A. Yes.

THE COURT: Just so it is clear on the record, when you

and it was not read or reviewed by the judge, copies sent to

10

plaintiff's attorney and defendant's attorney, S Dodge.

11

refer to the response from the court, you are referring to a

12

response from the clerk of the court and not necessarily the

13

judge assigned to the case?

Q. (BY MR. WICKHAM) Following up on one of the other

questions, which court did you send this to, Mr. Parvin?
A. The Third District Court.

14

THE WITNESS: Right. Yes.

Q. Here in Caldwell?

15

THE COURT: Go ahead, Mr. Wickham.

A. Yes, Canyon County.

16

MR. WICKHAM: Judge, I don't have any other Questions.

MR. WICKHAM: And, Judge, I think the letters speak for

17

THE COURT: All right. Mr. Ketlinski, are you ready to

themselves. ram not going to ask Mr. Parvin to reference

18

each one.

19

cross-examine at this point?

MR. KETLINSKI: I am. Your Honor, I would like to move

20

the Court to take judicial notice • this issue came up early

21

on in Mr. Parvin's testimony - he referenced the psychosexua!

A. Yes.

22

evaluation, and I would like the court to take judicial

Q. And you pointed the judge to that response?

23

notice of that. It is by John W. Morgan. The evaluation was

A. Yes, I did.

24

on January 14, 2000.

Q. And you finally got a response from Ms. Dodge's

25

Q. (BY MR. WICKHAM) I guess just in summary,
Mr. Parvin, you got a response from the court; is that right?

THE COURT: That's in the criminal case?

39

1

I

t-:

MR. KETLlNSKI: Yes.

2

MR. WICKHAM: No objection to that, Judge.

2

A. Right.

3

THE COURT: The Court will take judicial notice of the

3

Q. You spoke a little bit about the criminal case. You
were represented by Mr. Onanubasi?

4

psychosexual evaluation prepared by Dr. John Morgan in the

4

5

criminal case - underlying criminal case in this matter -

5

A. Yes.

6

that would have been utilized by the Court at the time of the

s

Q. I think you eventually pied guilty; correct?

7

A. Yes.

a

Q. And Mr. Onanubosi made some objections to the

7
8

original sentencing.

f\s

110
' ,11
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correct?
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n23

25

CROSS-EXAMINATION

QUESTIONS BY MR. KETLINSKI:

Q. Did you review the amended petition for
post-conviction relief, the current one we are talking about?

A. Yes, l did.

s

presentence investigation?

10

A. Yes.

11

Q. You said there were some other things that were

12

13

Q. How long ago did you review that?

14

A. A few weeks back.

15

Q. Do you feel like this petition addresses every claim

1e

inaccurate?
A. Yes.

Q. But he said -- I'm sorry, I think you said he didn't

want to cornpli<:ate matters?
A. I don't recall those exact words, but he said that

17

objecting to every minor detail would only aggravate the

A. That I am aware of.

18

judge and make things worse, something to that effect.

Q. So this is the sum total of what you are requesting

19

that you have currently before the Court?

the Court to do?
A. To the extent of my knowledge as -- frankly, I don't

20
21

know what is going on with this legal stuff. That's why 1

22

need the attorney. And to the best of my knowledge, yes.

23

Q. To the best of your knowledge, this contains

24

everything thatwhat you want out of this court today;

25

i13nyo11 Oouint;y Nzy, ~a.:.s7t2
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Q. So lt was a strategic choice of sorts?
A. I don't know.

r still objected to this

stuff, but he

refused to raise the objections.
Q. You found out about the sentence, and you filed a

Rule 35; right?

A. I didn't file it. Mr. Onanubosi filed it eventually,
but that was quite a while later.

2

correct?

Q. Yes.

3

A.

A. No.

4

Q. You didnlt appeal the sentence?

s

A. No.

6

Q. There wasn't an appellate's decision on that?

7

A. No.

a

Reg

~he

order dismissing the Rule 35.

re any other issues that should have been
appealed?
A. I don't know.

rt was

only later that I found out

about some of the other stuff.

Q. What other stuff?

s

A. The fact that Mr. Onanubosi should have told me about

A. The sentence was never appealed.

10

the psychosexual, should have told me about the PSI, should

Q. What was appealed, then?

11

have filled me in about some of that other stuff.

A. The order vacating the Rule 35.

12

Q. You said you had communications with your appellate

13

Q. Who appealed it?

counsel.

A. Then, yes.
Q. You didn't mention anything about your appellate
counsel in your petition, so

r am

assuming you were satisfied

with the performance of your attorney there?

A. To the extent that that attorney was able to
represent me.

Q. Do you think all the issues that you discussed with
your attorney got raised

on

appeal?

A- In the appeal, yes.

It was the appeal court's response that !et me know
that he should have filed it earlier.

14

Q. We will get to that in a moment. You have the

1s
1a

Rule 35, you think that Mr. Onanubosi should have told
you that you had a right to remain silent. rs tr.ere

17

anything else that should have been raised on appeal

1a

at your sentence?

19

A. The criminal sentence wasn't appealed.

20

Q. Well, you filed an appeal of the criminal case,

21

didn't you?

! filed an appeal of the dismlssal of my Rule 35.

22

A.

23

Q. Is there any other issue that should have been raised

Q. That was regarding the Rule 35?

24

A. Yes -- no, the order dismissing the Rule 35.

25

on that appeal, other than what we just spoke about?
A. I don't know. I

am not familiar

with the law

43

44

A. In December.

to pick apart the case, and say this should have been
2

Q. Of what year?

3

A. Of '07, I believe.

that's why I rely on my public defender. When my public

4

Q. Were you in Cottonwood at the time?

defender isn't there, I don't know what to do.

appealed, this should have been appealed, this should have
been appealed.

r find

out things when I find them out, and

5

A. I was in Orofino.

Q. Okay.

6

Q. Orofino. I understand you were working with a

A. I do what I can, but it is not obviously complete.

7

Q. What's not complete?

a

A. He was the paralegal at the lnstitutron.

A. There are obviously other issues that needed to be

9

Q. And you were consulting with him about matters?

filed on.

f ~12
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10

gentleman by the name of Duane Shed?

A. I was trying to work through him to try to contact my

Q. What issues?

11

attorney, because all my efforts to contact them directly

A. The timeliness for one, since obviously the --

12

were unsuccessful.

Q. That was appealed, Mr. Parvin. What else?

13

Q. Did you file the appeal?

A. Okay, when was the timeliness appealed? Was it at

14

A. Yes. I filed it as soon as

r was

aware that I could

the appeal of the order dismissing the Rule 35? No.

15

file it. I was acting on the advice of the appellate public

Well, I don't know, maybe it was.

16

defender's office.

Q. Do you remember reading a court of appeal's opinion

that denied your appeal on the Rule 35 issues?

1a

Q. I want to talk to you about your psychosexual
evaluation. You got sentenced in 2000; right?

1S

A. Yes.

20

Q. And your attorney was Mr. Onanubosi?

L

Q. Of?

21

A. Yes.

A. Of the court's decision.

22

f !23

Q. Okay. Let me take you to your first post-conviction

23

i

no

l!

l !21

22

t :4

! '24
.25

A. Yes. That is when I learned that there was issues

17

regarding the timeliness.

relief action. When did you first discover that it was
dismissed by the Court?
on· CQul1itY NQ: 2001:!-ill',12
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Q. And you claimed that he should have fnformed you of
your Estrada rights?

24

A. That is what I was told later, yes .

25

Q, Didyou know that Estrada didn't even exist at that

"·

11;::..

oui: me ngnts covered by Estrada should have

existed at that

t~me.

3

Q. One of your claims in yo

ition is prosecutorial

' what you want, 5 to 207

2

A. Or c

ble, yes.
KI: That's all the questions I have.

4

misconduct. Did you raise that on appeal in the criminal

5

THE COURT: Redirect?

case?

6

MR. WICKHAM: None, Judge.

A. The crimina! case wasn't raised -- the dismissal of

a

was the criminal case.

g

Q. But prosecutorial misconduct issues weren't raised?

A. I raised questions about --

or the questions about

THE COURT: Al! right. Mr. Parvin, you may step down.

7

the order vacating the sentence was appealed -- I guess that

Do you have any other witnesses?

MR. WICKHAM; No, Judge. The petitioner rests.

10

THE COURT: Mr. Ketlinski?

11

MR. KETLINSKI: No witnesses, Your Honor.
THE COURT; All right. I will let you make oral

12

what the prosecutor did were raised.

a written

Q. In the appeal?

13

arguments today, but I want

A. Yes.

14

which you identify - I want to make sure 1 cover every issue

memorandum on this in

Q. Okay. Were issues regarding negligence by the

15

that Mr. Parvin has concern about in my decision in this

district court in losing the jurisdiction on the Rule 35, was

16

case.

that addressed?

1T

One of the reasons that 1 have been concerned about

1a

certainly some of the allegations made about ability to

position visible to us. Until that time, we understood that

19

communicate and dismissal, but that may not equate to a

we were well within the time limits.

20

ruling on the merits in favor of Mr. Parvin, but at least it

21

raises in my mind the specter that I should carefully review

22

everything that has transpired, because of a turnover and the

23

multiple public defenders and the communications problems in

24

the first case.

A. No, because it was the appeals court that made that

Q. So I guess that's my question. When I read your
petition, you are just asking to be re-sentenced; correct?

A. 1 am asking that the sentence I was originally given
be restored, which was improperly taken away from me.
Q, Which was 10 to life?

I want to make sure when I go through and write my

25

47

48

They did not notify Mr. Parvin that such a motion or

decision that I address every issue that Mr. Parvin is
concerned about.

Did you wish to make some sort of closing arguments

at this time?

pending action was pending.
They failed to assert what we think are meritorious

3

4

grounds to reinstate the amended sentence, and they failed to

MR. WICKHAM: I would, Judge.

5

timely appeal the dismissal of the first post-conviction

THE COURT: Okay, Mr. Wickham. Some of the concerns I

6

action and preserve those claims.

have, I think there has been an appellate ruling on the

7

Now, why do I say that?

applicability of Estrada and the timeframe that that applies

8

r think telling

ta. And, l mean, there is certainly some authority and

9

is the register of actions in the

first post-conviction case. You will notice that

issues on some of these merit type based issues, but I want

10

Mr. Sullivan filed an amended petition on or about November

to make sure that each issue is addressed. Go ahead.

11

18, 2003. That, among other things, alleged ineffective

MR. WICKHAM: Yes, Judge. I am sure the Court is aware

12

assistance of counsel by Mr. Sullivan's firm in the

there is a pending case in the appellate courts that talks

13

undedying criminal action.

about Estrada and what you need to prove. It is Esquivel,

14

E-s-q-u-i-v-e-1, I believe, Court of Appeals made a decision

15

that's being reviewed - the petition for review is pending by

16

the Supreme Court. It is a very timely issue, Judge.

And immediately, according to the register of action,
Van Bishop entered an appearance as conflict counsel.
Then the next event by Mr. Parvin's attorney in the

17

first post-conviction was two years later when Shari Dodge

THE COURT: Go ahead.

1a

substituted in as counsel of record. Nothing was done.

MR. WICKHAM: This Is Mr. Parvin's second petition for

19

Then the next action is January 7, notice of intent

post-conviction relief. It alleges that his attorneys in his

20

to dismiss for inactivity. You will notice that that was

first petition were ineffective. Clearly, they failed to

21

sent to Mr. Parvin's address before he was incarcerated. It

communicate with him, although he did his utmost to

22

was also sent to his counsel, Ms. Dodge, who did nothing with

23

it.

communicate with them.
They did not respond to the notice of Intent to
25

2

dismiss for inactivity.
CCiUnty Nq. 2000.97·12
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24

25

Beginning in December of '07, you see a series of
letters from Mr. Parvin to the court, only one of which was

2

I think, in short, his atto

id nothing after

the amended petition.

xt you wiil see in the me is a motion -

3

ed a motion to reconsider - filed by the

4

So the question is, was there a meritorious clalm

5

presented in the first petition for post-conviction renef?

s

I think there are two answers to that, there are two

reasons why you should answer that question yes.
First, Mr. Parvin's counsel made a timely motion for

State.
That was objected to for a couple of reasons, but the

7

primary reason, Judge, is the article, let's see -- l think

a

it is Article 1, Section 122 of the State Constitution, which

9

grants the rights to victims of a crime to be notified of the

correction of reduction of sentence. It was within the 120

10

days prescribed by the rule. rn it, the motion asked for

11

additional time to present additional evidence for

12

construed to authorize the Court to grant relief from any

Mr. Parvin.

proceedings.

It also says nothing in this section shall be

13

criminal judgment for a violation of the provisions of this

There is an action by Judge Morfltt denying --

14

section.

setting a time period for additional information to be

1s

r think he said

In other words, the Constitution itself says victims

1&

of crimes have a right to be notified, but there is to be no

Mr. Parvin sent additional information to

11

relief granted if they are not notified.

submitted.

30 days.

That's the reason I think Judge Morfitt was in error

Mr. Onanubosi to present to the court - that was not

18

presented to the court. My source of that factual statement

19

in reconsidering his granting of the motion for a new

is in the memorandum of Judge Morfitt granting the Rule 35,

20

sentence.

!ndJ£:termlnate,
Now, judges could do that, can do that in chambers

21
22

without notice and an opportunity to be heard. It is a

23

several page memorandum opinion. Clearly, Judge Moffitt

24

understood he had the discretion, knew the bounds of his

25

Now, the second -THE COURT: You are not arguing he couldn't reconsider
it for possibly other reasons, are you?
MR. WICKHAM: No. No. For example, this is part 2, he

has a year and 42 days to reconsider under a timely filed
52

51

Judge, Mr. Parvin did everything he could within his

petition for post-conviction relief.
2

power, but he was frustrated in the Rule 35 relief by a Court

February 12, 2000, when Mr. Parvin was sentenced, he was

3

of Appeals a year or two later concluding after the fact that
Judge Martitt lacked jurisdiction.

And I hope I have come to a conclusion here. On

6

notified that he had a r'1ght to file a motion for

4

modification of sentence. The only restriction on that right

5

He was frustrated in his efforts by the actions of

was a time limit, and it totd him he had 120 days from the

s

the then prosecuting attorney in asking the Court to do

date sentence is imposed to file that motion.

7

something that was constitutionally prohibited from doing.

He did file that motion - the motion was filed on his
9

behalf within that period.
Further, he was notified that you have a right to

9

He was frustrated in his first post-conviction relief
after Tom Sullivan filed the amended petition by a series of

10

attorneys that filed absolutely nothing until the Court, in

file a petition for post-conviction relief within one year of

11

frustration, dismissed the action for inactivity, and didn't

the expiration of the appellate period.

12

bother to notify Mr. Parvin at his current address in

13

Orofino, but, rather, sent It to his pre-arrest address in

14

Nampa - 1 forgot the time period here - I'm going to say two

15

years - I think it was two years later when Mr. Parvin

15

finally discovered the action had been dismissed and tried to

And he was told that he had the right to assistance
of court-appointed counsel in doing both of those things.
Now, it seems to me - and 1 am arguing to the court that the right to a Rule 35 motion for reduction of sentence
means you have the right to a forum, an effective forum that

17

file an appeal, only to find out that -- excuse me, Judge,

has the authority to can grant that relief if it is timely

1a

just a minute -- Mr. Parvin has corrected me on the

filed.

19

chronology. I am exaggerating when I say a couple of years.

20

Apparently it was almost a year.

Secondly, the same argument with post-conviction. He
has a right to an effective forum to have his post-conviction

21

claims heard if it is timely filed.

22

And In both cases, he has the right to effective
25

a

But, anyway, he did his best from being incarcerated
in Orofino.

23

And I think in summary, his attorneys In the first

assistance of counsel in pursuing both of those avenues of

24

post-conviction performed below an objective standard, didn't

relief.

25

c:ommunlcat!li!, didn't notify of tne pending actions, took
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, "·- ....... ~ .... , '""vu• 11au a menronous claim that
the amended judgment of 5 fix

hing is ineffective assistance of counsel

2

.indeterminate should be

reinstated. Thank you, Judge.

3

at the crim

4

to me, beca

'el. This particular issue is real curious
as far as I can tell, there's been no

MR. KET LINS KI: Briefly.

5

testimony that Mr. Onanubosi or whoever filed the Rule 35,

THE COURT: Mr. Kettinski, I think it's important. You

6

there is nothing, in my mind, that shows that they did

7

anything wrong. They timely filed the Rule 35 motion.

take the time you need.
MR. KETUNSKJ: J thank the Court for an opportunity to

a

The Strickland standard requires two things, that

do the written materials, because I was going to request that

9

the court is well aware. It requires - and I am going to

anyway. I am just going to touch on a few things, though,

10

use simple terms - it requires that the attorney screwed

for purposes of what happened today.

11

up, and it requires the "so what" argument. Even if the

12

attorney screwed up, what difference would it have made
anyways?

The issues in this case, I would agree at first
blush, seem to be complicated, convoluted, and I think it is

13

just generally what happens when things just go on and on for

14

whatever reason.

15

no post-conviction relief issues with respect to ineffective

16

assistance of counsel. The attorney did what he was supposed

17

to do. And for whatever reason, the Court did what it did,

Iam going to remain constrained to that. I asked Mr. Parvin

18

and I am going to address that in a moment.

of,

19

But we have to face the issues that were brought up
in the last petition for the amended post-conviction relief.
on the stand if there was anything else that he was aware

In

the underlying criminal case, there is absolutely

Then the focus kind of switches from that point

anything else he was complaining about, and he said he didn't

20

to the appeal of the criminal decision; okay? And I

know.

21

asked Mr. Parvin - although, I didn't really get a

22

straight answer - but I asked him, what else could you have -

So from my perspective, the five grounds that are set

forth in the petition are the five grounds that we need to

23

was there anything else you wanted to present that you

focus on for purposes of this proceeding.

24

didn't?

] am golrig to go through these issues

25

There was no claim for ineffective assistance of

SS

56

counsel on the appellate level, so I am assuming in terms

Moffitt

2

allowed Mr. Parvin's counsel some additional time to submit

the appellate court was presented, and that is what appears

3

some materials.

to me to be the meat and potatoes of this whole thing is the

4

Mr. Parvin said that he submitted some unknown

Rule 35.

s

materials to his attorney, and those weren't submitted.

£

The reason why that's important is because I don't

was untimely, so it doesn't matter what the original Rule 35

7

know what was in those materials, they weren't presented in

relief was or the subsequent Rule 35.

B

evidence today. I don't think it would have made any

9

difference, but it's their burden to prove that it was.

The Court of Appeals said the district court lost
jurisdiction to make a ruling on the Rule 35.
Mr. Parvin appealed that or asked for a review by the
Supreme Court, and they denied it.
So that's the law of the case. The Rule 35 motion

1s

a reference to Judge

of the record that everything he wanted to be presented to

The appellate court did say that the district court

l

materials were, but there was

10

court, it makes no difference what the attorney did with or

12

without those records.

13

was untimely, the court lost jurisdiction on the Rule 35

14

issue.

15

THE COURT: Which is basically an argument that by not

So in the absence of having those records before the

11

So the law of the case is that there was no Rule 35
relief to be granted.
Some of the other claims in here, ineffective

16

assistance of counsel in the first petition for

r 417

ruling on it, the court simply gave up its right to adjust

17

post-conviction relief. I want to make a couple of comments

! t1a

the sentence?

18

about that.

lt

19

~20

i 121

l

22

MR. KETLINSKI: Correct. I shouldn't say untimely.

1s

First of all, as I stated earlier, there is no

should say the jurisdiction lapsed to make a decision.

20

evidence that counsel in the underlying criminal case did

THE COURT: Yeah. And, therefore, basically the

21

anything ineffective, so there wouldn't be any basis for the

original sentence stands to be tested on its merits or not.

22

post-conviction relief action to begin with.

f i23

MR. KETLINSKI: Yes. And that tangentially brings me to

23

' 124

another point is we heard some references of some materials

24

your counsel was ineffective in a post-conviction relief, you

2S

stHI have to pr;ove that you would have prevailed but for

25
being provided to an attorney. I don't know what those
ianyon Cou!i'tlll' Nil. :200&.9n2
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In the first petition for post-conv
But there is another porti

rnen(S

3

his that is

4

really hear a

5

And, again, I'm aware of no authority that would allow for

6

post-conviction relief in that regard. That should have been

7

raised on direct appeal.

important. That particular case was dismissed by the Court;
I think it was dismissed in February of '07. So the time for
appeal would have ran a year

a~er

post-conviction relief .

2

relief.

that -- excuse me, well,

it was dismissed in February of '07, and Mr. Parvin says that

The

a

':is prosecutorial misconduct. We didn't
ence today on prosecutorial misconduct.

And the final one is related to some of the other

he should have been able to, in essence, appeal that.

9

But, again, he has to prove that he would have

10

Court's failure to reconsider its original sentence. Again,

prevailed anyway, so that particular claim is off in terms of

11

that's been dealt with in the other issues.

the legal issues.

12

THE COURT: You are talking about the dismissal of the

issues. He said his due process rights were violated by the

On January 13, 2009, Judge Morfitt issued - I think

13

this was just prior to his retirement - issued an order of

first post-conviction relief, the failure to prosecute that

14

conditional dismissal on application of post-conviction

was sent out by the clerk, and that was sent to his home

15

relief. Judge Morfitt wrote about eight pages on that.

address?

16

Honestly, I don't know what happened to that particular order

17

of conditional dismissal.

MR. KETUNSKI: Right. Still have to prove that he
would have prevailed.

19

Couple of straggle issues in the petition.
Negligence by the district court in losing jurisdiction to
resolve

I know Mr. Parvin responded to it, but I am unaware

18

a pending Rule 35.

whether it was ultimately ruled upon or not.
However, the reason why I point it out is because

20

21

! am aware of no authority that permits that. But

Judge Morfitt essentially made almost

he probably said it

22

better than I could have · but he basically sets forth the

more than that, that issue would have been appropriate for

23

arguments that I have in this case in terms of a matter of

direct appeal. If it wasn't raised on direct appeal, it's

24

law. l would like to reference the court to that, and I will

25

certainly touch on that in my written materials.

i:ipproprlate. If it wasn't - and it should have been
59

60

THE COURT: He required a response to be submitted in
the case. And at or about the same time, there was a

2

When counsel says wou\d he have preva\led in the

significant transition going on between the old public

3

underlying criminal action? Well, yes, because he actually

defender's office and the new public defender's office.

4

did prevail for a short period of time.

Given the record or history in this case, I was concerned

5

about adding to the legacy of passing on the case to

6

petition is, was the second post-conviction timely? I think

different public defenders and the loss of possible arguments

7

that's basically the general question you are asking.

raised by Mr. Parvin in this case.
And, frankly, I wanted rather than continuing to

ReaHy, the question on the second post-conviction

8

We say, yes, it was filed within a year and 42 days
of the first. And if he had prevailed on the first, then

9

address this piecemeal, and l think at one point I think I

10

it's - for ineffective assistance of counsel - then it is
timely.

said orally, I wanted to allow Mr. Parvin an unfettered

11

chance to make his arguments on this case to all the issues

12

There is some authority, and I'll present it in my

that can be addressed rather than continuing to have

13

written memorandum, Judge, but it's reference to Wigmore -

piecemeal appeals given the history and transition, that this

14

and I don't have access to Wigmore on West Law, and I can't

was the best way to go.

15

get to the law library anymore - but there is some authority

Was there anything else you wanted to say?

16

in the federal system that tolls that statute of limitations

MR. KETLINSKI: No, Your Honor.

17

if the delay is caused by State or its agents.

THE COURT: Did you have any response?

18

MR. WICKHAM: Yes, Judge, just briefly. On the question

19

set of facts all caused by or constructed by state agents.

of detriment in the actions in the criminal case, this is

20

You have the criminal judge saying, You have a right to a

clearly a case where Mr. Parvin had a meritorious timely

2i

Rule 35 motion, but I am going to take that away sometime

motion to reduce sentence.

~.

reduced his own sentence.

And, Judge, here we have a whole group of Goldberg

22

the summer without telling you, and I can take it away

Why was it meritorious?

23

without having told you that it's been taken away.

Because the judge reduced his sentence. That's

24

hearsay, obviously, but he was the sentencing jud~e and he
NP. 200$-$712

You have the right to a post-conviction review, and I

25
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will even give you an attorney to help you in that, but we

in

___ ..,... _,,, ........

fundamental~

And I think,

2

notice, because I want to go through and sort through this

Parvin was treated

3

all.

ea of guilty, because

4

:.:i~

t
unfairly when the court acceptecr

he, !n fact, did not have a Rule 35, right to review the

5

conditional dismissal • that dismissal is essentla!ly urged

sentence • in fact, did not have a meaningful right for

6

by this Court, and I allowed his second post-conviction

post-conviction review.

7

relief action to stand.

THE COURT: I'm confused by that argument. You said he
was treated unfairly when he entered his plea of guilt?

MR. WICKHAM: When he was sentenced and pied guilty,

8

9
10

11

that's right, Judge.

12

THE COURT: Because the Court reconsidered the

1 am even concerned about how long it has taken to

take this to trial, but I have done everything I can to
support Mr. Parvin's rights were protected.
And because of the transition from the old public
defender's office to the new public defender's office, I

subsequent Rule 35 motion and order? You are saying somehow

13

wanted to give Mr. Wickham time to get up to speed in this

that relates back?

14

case, and also have this trial. That's why we are here

MR. WICKHAM: Consideration for the plea.

1s

today. Mr. Wickham?

rs that not cured

1G

MR. WICKHAM: Judge, I have nothing more.

17

THE COURT: I do have a question, Mr. Wickham.

THE COURT:

if I go through and

address each one of these issues in this action?
MR. WICKHAM: Yes, Judge, if you rule on the merits of
each of the points as opposed to the procedure as timeliness.

18

Mr. Parvin was originally sentenced in February of 2000; is

19

that correct?

20

MR. WICKHAM: Yes, Judge.

different issue, but I have made a concerted effort in this

21

THE COURT: He has been serving that sentence ever

case · and, again, in response to Mr. Ketlinski, tantamount

22

to the conditional motion to dismiss, I have allowed

23

MR. WICKHAM: Yes.

Mr. Parvin basically to reinstate his action because of all

24

THE COURT: As of February 2010, he has served the ten

of these problems, and I have allowed him to have this trial

25

THE COURT: Well, whether or not you and I see that as a

25

make it clear on the record, the

since; is that correct?

years fixed?
64

63

MR. WICKHAM: No.

MR.. WICKHAM: Yes, and he was also given credit from
2
3
4

5
G

PLAINTIFF PARVIN: From August of '99, I have served
more than ten years.
THE COURT: So the 10 years fixed has already been
served; is that correct?

2

THE COURT: But It was raised as a factual issue, and

3

that's why I had some questions. I want to make sure I

4

address those things. Okay?
Where we are talking about due process, I need to be

5
6

able to make sure I address the issues that you believe are

7

MR. WICKHAM; That's correct.

7

important in regards to any sort of denial of his due process

8

THE COURT: Mr. Wickham, can you tell me how old your

S

rights.

9

l

August.

1{)

' J 11

f *i12

client is?

9

MR. WICKHAM: Judge, I would like to Inquire about one

MR. WICKHAM; 35, Judge.

10

thing that you said, and I don't know if it is a factor

THE COURT: All right. How long -- see, one of the

11

that's in the Court's mind or not, I think the fact that

113

things that concerns me about this case, and while I am

12

Mr. Parvin is in the indeterminate period of a life sentence,

trying to make it clear on the post-trial memorandums, is you

13

he would be treated differently with a life sentence than he

H1s

made, I guess, focused on certain evidentiary issues. For

14

would be with a 15-year fixed indeterminate sentence.

example, Mr. Parvin not being present during the motion to

15

reconsider hearing. So if you think that's an issue that I

16

PLAINTIFF PARVIN: Yes.

n11

need to respond to, then I need to have you point that out,

17

MR. WICKHAM: In addition to the fact that he would be

119

because I don't know whether or not you are contending that's

18

able to top out at some point, absolutely. So even though he

some sort of due process issue or denial of due process, or

19

is in the indeterminate portion of his sentence, he is

~

1t is not an issue. Do you see what I'm saying? That's a

20

affected by the change in the reinstatement of the original

problem with all of these innuendos.

21

sentence.

1'

,, ;14

l1S
f ha

;20
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22

1 123

1

1 24

So I want to have a clear, I mean, the Court can

22

Isn't that right? You are treated differently?

THE COURT: Yeah, and the original sentence was up to

conduct that hearing without the defendant's presence er

23

are you contending that Plaintiff Parvin had to be

24

from the sentence imposed and the motion to reconsider by

25

Jm;ige Morfitt, and then later he reconsidered that and

. 25

transpo.rted?
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life. You are talking about the change from the motion -
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adjustment and fixed sentence t

ain extent, he has

3

That's 30 da

already served the fixed portion.

rved beyond the five

4

I wou

years, he has served beyond the ten years. So whatever that

5

a weekend.
like to visit with the attorneys for

just a minute before they leave today.

means, it may not be very substantial in regards to his

s

7

efforts to seek relief as much as dealing with the

1

8

indeterminate portion of his sentence; correct?

8

PLAINTIFF PARVIN: No.

9

THE COURT: r don't want you to feel that there is some

f

If

1...uutu: Monday, August 16, 2010, by S: 00 p.m.

9

MR. WICKHAM: Yeah. I was afraid when I heard the court
earlier, I was afraid the whole question is moot.

THE COURT: No, and I didn't say that. If I thought it

10

conduct that is prejudicial to you. I just wanted to visit

11

with the attorneys.

was a ten-year fixed sentence, I would be suggesting to you

12

that it was moot.

13

Okay, I need a date that you can provide me with your
post-trial memorandums.

14
15

MR. KETUNSKI: Simultaneous filings?

16

THE COURT: Yes.

17

MR. WICKHAM: 30 days, Judge.

111

THE COURT: Does that work for you, Mr. Ketlinski?

19

MR. KETUNSKI: It does.

20

THE COURT: I know both attorneys are very busy.

21

MR. KETLINSKI: Too busy.

22

THE COURT; Today is the 13th day of July, so that would
be Friday, August 13.
MR. WICKHAM: Not Friday, the 13th. How about Monday,

With your permission, Mr. Parvin, do you mind if I
visit with the attorneys off the record?

PLAINTIFF PARVIN: If there was something applicable, I

believe Mr. Wickham would inform me about it.
THE COURT: All right. Anything eise we need to
address?
COURT OFFICER: No date set for Mr. Parvin to be up
here?
THE COURT: No, because 1 am actually going to
this in writing so that everything is clearly defined.
Today concludes the trial that we have been trying to
accomplish for the last year.
And then the attorneys are going to supplement

23

pleadings with closJng arguments, memorandums1 case

24

authority, and then I will render a decision.

25

If for some reason l need Mr. Parvin back for
68

67

something, I will do an order to transport.
COURT OFFICER: I think he is going to stay here until
the outcome.

COURT OFFICER: He's here, as far as I know.

5

THE COURT: Has the Department of Corrections placed him

6

7

COURT OFFICER: We have had him here for 41 days.

B

THE COURT: We brought him in early so he could help

9

assist fn preparation for the trial. As far as I am
COURT OFFICER: Then we will just wait for a transport
order.

Mr. Wickham?

~

11
12

14
15

MR. WICKHAM: No.

18

THE COURT: Yes, ram remanding him to the custody

17

of the sheriff to be returned to the custody of the Board

25

10

13

THE COURT: Do you have any reason to keep him here,

1.h4

2
3

4

concerned, he can be transported back.

1::n2:s

MR. WICKHAM: No.

THE COURT: Really?

here?

18

of Corrections pending the Court's decision in this case.

19

Okay?

20

Can you hang on just a second, deputy, with
Mr. Parvin, so if Mr. Wickham wants to speak with him?

21

22

COURT OFFICER: We will be outside.

23

THE CLERK: Rise, please.

24

THE COURT: Did you have a question?

25

tnycin ~ty NJ). i~a.:s:rt2
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try to do

THE COURT: I am going to step out back w'ith the
attorneys.
(Proceedings recessed

at 11:05 a.m.)
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That upon appeal of the above matter, I prepared a
ty~written transcript of sald testimony and proceedings from
said hearing and that the foregoing p~es 1 through 68,
Inclusive, contain a true, correct and complete transcript of
said testimony and proceedings, to the best of my ability and
according to my shorthand notes, together with all objections
made and e:.:c!l-ptkms taken therein.
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IN THE COURT OF APPEALS OF THE STATE OF IDAHO
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Docket No. 38295
:MICHAEL R. PARVIN,
Petitioner-Appellant,

v.
STATE OF IDAHO,
Respondent.
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Filed: April 30, 2012

)
)
)
)
)

Stephen W. Kenyon, Clerk
THIS IS AN UNPUBLISHED
OPINION AND SHALL NOT
BE CITED AS AUTHORITY

Appeal from the District Court of the Third Judicial District, State of Idaho,
Canyon County. Hon. Bradly S. Ford, District Judge.
Order denying petition for post-conviction relief, vacated and case remanded.
Sara B. Thomas, State Appellate Public Defender; Spencer J. Hahn, Deputy
Appellate Public Defender, Boise, for appellant. Spencer J. Hahn argued.
Hon. Lawrence G. Wasden, Attorney General; Russell J. Spencer, Deputy
Attorney General, Boise, for respondent. Russell J. Spencer argued.
WALTERS, Judge Pro Tern
Michael R. Parvin appeals from the district court's dismissal of his application for postconviction relief following an evidentiary hearing. Parvin contends that the district comt erred
when it applied an incorrect legal standard to his ineffective assistance of counsel claim. That
claim arose from Parvin's counsel allegedly failing to ensure that a judge timely ruled on
Parvin's Idaho Criminal Rule 35 motion.

I.
FACTUAL AND PROCEDURAL BACKGROUND
Parvin pied guilty in 1999 to one count of lewd conduct with a child under the age of
sixteen years. Following his guilty plea, Parvin received a unified sentence oflife, with ten years
determinate. Parvin then filed a timely motion under Rule 35, which the district court granted.
Parvin's sentence was reduced to a twenty-year term, with five years determinate. The State
filed a motion for reconsideration arguing that the victims' rights were violated and that the court
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improperly applied llle law in granting the Rule 35 motion. The district court vacated the order
reducing Parvin' s sentence on the basis that because the victims were not notified of the Rule 35
motion, the victims' constitutional and statutory rights had been violated.
Parvin appealed the district court's decision to set aside its order reducing the sentence.
Parvin argued that the district court's decision was erroneous because the court lacked the
authority to vacate the original order and had no jurisdiction to consider a motion for
reconsideration, and that reinstating the original sentence violated his due process rights under
the Fifth and Fourteenth Amendments.

The State countered that the district court lost its

jurisdiction to decide the Rule 35 motion because it failed to act in a reasonable amount of time.
This Court held that the record did not contain a sufficient reason as to why the district court
took more than three months to decide the Rule 35 motion, and as such, "the jurisdiction of the
district court had expired" prior to the issuance of the order reducing Parvin' s sentence. State v.
Parvin, 137 Idaho 783, 786, 53 P.3d 834, 837 (Ct. App. 2002).

In 2003, Parvin filed a pro se application for post-conviction relief alleging, in pertinent
part, ineffective assistance of counsel for failing to ensure that his Rule 35 motion was ruled
upon in a reasonable period of time. Parvin requested assistance of counsel, which the district
court granted and appointed the Canyon County Public Defender. A conflict was discovered and
the case was transferred to a conflict public defender. After the subsequent appointment, the
State filed a motion for summary dismissal. A notice of substitution of counsel was filed as
another attorney took over the case. No other action was taken until a notice of intent to dismiss
was filed pursuant to Idaho Rule of Civil Procedure 40(c). The district court filed an order of
dismissal thereafter.
Parvin later testified that he never received notice from either the district court or his
appointed counsel of the proposed dismissal. Upon learning of the dismissal, Parvin filed a
notice of appeal, which was then dismissed because it was untimely.
Parvin filed another application for post-conviction relief, re-alleging the grounds in the
original application, and alleging several additional claims of ineffective assistance of his postconviction counsel. Once again, Parvin argued that his original trial attorney was ineffective for
failing to ensure that the district court ruled on his Rule 35 motion in a timely manner. He also
asserted that he was entitled to a successive petition "because my claims were not knowingly or
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voluntarily waived.

My claims were dismissed due to the ineffective assistance of post-

conviction counsel."
The 9istrict court held that Parvin was entitled to a decision on the merits of his
successive petition.

After an evidentiary hearing, the district court denied and dismissed

Parvin's amended application for post-conviction relief. With respect to Parvin's claim that
ineffective assistance of counsel resulted in the district court's loss of jurisdiction over his
Rule 35 motion, the district court held that the claim was one that was "addressed (even if not in
the appellate decision) or should have been addressed on the direct appeal filed in the underlying
criminal case." Parvin has timely appealed.

II.
DISCUSSION
There is no question that Parvin has raised a plausible claim of ineffective assistance of
counsel. In State v. Day, 131 Idaho 184, 953 P.2d 624 (Ct. App. 1998), this Court recognized:
For future reference, we make it clear that when a defendant files a
Rule 35 motion, it will of necessity become defense counsel's responsibility to
precipitate action on the motion within a reasonable time frame, or otherwise
provide an adequate record and justification for delay, to avoid the risk of the trial
court losing jurisdiction to consider the motion.
Id. at 186, 953 P.2d at 626.
In order to prevail in a post-conviction proceeding, the applicant must prove the
allegations by a preponderance of the evidence. Idaho Code § 19-4907; Stuart v. State, I I 8
Idaho 865, 801 P.2d 1216 (1990). When reviewing a decision denying post-conviction relief
after an evidentiary hearing, an appellate court will not disturb the lower court's factual findings
unless they are clearly erroneous. I.R.C.P. 52(a); Russell v. State, I 18 Idaho 65, 67, 794 P.2d
654, 656 (Ct. App. 1990). The credibility of the witnesses, the weight to be given to their
testimony, and the inferences to be drawn from the evidence are all matters solely within the
province of the district court. Larkin v. State, 115 Idaho 72, 73, 764 P.2d 439, 440 (Ct. App.
1988). We exercise free review of the district court's application of the relevant law to the facts.

Nellsch v. State, 122 Idaho 426, 434, 835 P.2d 661, 669 (Ct. App. 1992).

A.

Raised on Direct Appeal
The district court's holding is ambiguous as to whether it dismissed Parvin's ineffective

assistance of counsel claim because the claim had already been raised, or because the claim was
3

required by iaw to be raised in the direct appeal.

The district court found "that Parvin's

remaining [Rule 35 motion] claims were claims that were addressed (even if not in the appellate
decision) or should have been addressed on the direct appeal filed in the underlying criminal
case." The State argues that this language was not addressing Parvin's ineffective assistance of
counsel claim following the Rule 35 motion. According to the State, the language only speaks to
Parvin's claim of a due process violation and that the district court failed to address Parvin' s
ineffective assistance of counsel claim altogether. The State believes this is dispositive to our
ruling in this case for two reasons: (1) the district court did not address the ineffective assistance
of counsel claim in its dismissal of his action and Parvin did not assert this as error on appeal;
and (2) Parvin cannot now claim the lack of finding as error because he failed to raise the issue
to the trial court by an appropriate motion (referencing l.R.C.P. 52(a)).
The State's arguments are not persuasive.

1

First, the district court combined all of the

Rule 35 claims together and disposed of them with a single line of reasoning characterized in the
court's decision, as "The I.C.R. 35 Motion claims." The State's argument that this heading only
addresses the due process violation is unpersuasive for two reasons: (1) the title of the section
and the language of the decision addresses "claims" instead of only the one due process claim;
and (2) the district court mentions the appointed public defender as a "respective player[] in the
determination of that motion" and that the court-appointed counsel was not part of the due
process violation claim.
The State's second argument, that Parvin did not make the proper motion to contest the
district court's lack of specific findings, also fails for two reasons. First, Parvin does not contend
that the district court's. error derives from a lack of findings, but rather Parvin asserts that the

The State also argues that Parvin failed to present any evidence that his counsel was
ineffective in relation to the Rule 35 motion. However, the court took judicial notice of a packet
of documents submitted by Parvin, which included his verified amended application for postconviction relief. In it, Parvin states his counsel "fail[ ed] to take action to ensure that the District
Court took timely action on the clearly meritorious motion to reduce sentence." Parvin also goes
on to state that the counsel's failure was the "but for" cause of Parvin losing his reduced
sentence. The State also argues that Parvin was not entitled to an attorney for his Rule 35 motion
because there is no Sixth Amendment right to counsel on a Rule 35 motion. Parvin correctly
notes that he had received counsel pursuant to l.C. § 19-852 for the Rule 35 motion, and, as such,
had a statutory right to effective counsel. The Idaho Supreme Court has interpreted LC. § 19852 as guaranteeing a right to the effective assistance of counsel. See Hernandez v. State, 127
Idaho 685, 687, 905 P.2d 86, 88 (1995).
4

court affirmatively made an erroneous finding or conclusion of law. Second, I.R.C.P. 52(b),
which is the justification for the State's argument, does not require a reversal if not complied
with. "[I]t is the rule in Idaho that neither an objection to findings nor a request or motion for
findings is a prerequisite to appellate review and such failure to bring the matter to the attention
of the trial court does not waive the right to bring it up on appeal." Owen v. Boydstun, 102 Idaho
31, 35-36, 624 P.2d 413, 417-418 (1981).
We turn first to the question of whether the claim was raised by a direct appeal.

The

decision in State v. Parvin shows that three issues were raised in that appeal: (1) whether the
district court's decision to vacate the reduced sentence was erroneous because the court lacked
authority to vacate the reduced sentence; (2) whether the district court had jurisdiction to
consider a motion for reconsideration of a reduced sentence; and (3) whether reinstating the
original sentence violated Parvin's Fifth and Fourteenth Amendment due process rights. The
question of whether the district court had lost jurisdiction was not an issue until it was raised in
the respondent's brief on appeal.

This Court ultimately held that the district court lost

jurisdiction to rule on Parvin's Rule 35 motion at the outset because the district court had failed
to rule on the motion in a timely manner. It follows that Parvin could not have known his
ineffective assistance of counsel claim existed until after this Court held the district court had
lost jurisdiction. The issue of whether Parvin's counsel was ineffective for failing to ensure a
timely ruling was therefore not raised in State v. Parvin.
B.

Should Have Been Raised on Direct Appeal
Parvin claims the "district court erred when it found that Mr. Parvin could not raise his

ineffective assistance of counsel claim as to his Rule 35 motion because it could have been raised
on direct appeal." The district court denied all claims concerning Parvin's Rule 35 motion. The
court explained: "Parvin's remaining [Rule 35 motion] claims ... should have been addressed
on the direct appeal filed in the underlying criminal case. Having so found, this court cannot
now revisit those issues ...." The district court held that the review of the issue was barred by
LC.§ 19-4901(b) and Idaho case law, namely Hughes v. State, 148 Idaho 448, 224 P.3d 515 (Ct.
App. 2009). Idaho Code§ 19-4901(b) provides:
This remedy is not a substitute for nor does it affect any remedy incident
to the proceedings in the trial court, or of an appeal from the sentence or
conviction. Any issue which could have been raised on direct appeal, but was
not, is forfeited and may not be considered in post-conviction proceedings, unless
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it, appears to the court, on the basis of a substantial factual showing by affidavit,
deposition or otherwise, that the asserted basis for relief raises a substantial doubt
about the reliability of the finding of guilt and could not, in the exercise of due
diligence, have been presented earlier. Except as otherwise provided in this act, it
comprehends and takes the place of all other common law, statutory, or other
remedies heretofore available for challenging the validity of the conviction or
sentence. It shall be used exclusively in place of them.
The district court also cited Hughes as authority that "Idaho appellate courts have
affirmed that matters that were considered on direct appeal or those matters that could have been
considered on direct appeal are not matters that are proper for consideration in a post conviction
action." The district court's reliance on Hughes for the proposition that this issue should have
been considered on direct appeal is misplaced. 2 Hughes alleged that his attorney was ineffective
for failing to obtain an independent, confidential psychosexual evaluation to assist with
sentencing issues. We held that the record from the criminal case disproved this claim because
Hughes' counsel did request funding for an independent evaluation, but that request was denied
by the district court. The holding in Hughes is that defense counsel was not shown to be
ineffective inasmuch as he did request the trial court to authorize a confidential evaluation. This
Court then noted that if the defense was unhappy with the trial court's denial of that request, the
defendant could have directly appealed the district court's denial of his request for funding. This
Court decidedly did not hold that a claim for ineffective assistance of counsel should have been
raised on direct appeal. Rather, we held the record disproved Hughes' claim that his counsel was
ineffective.
When compared to the facts in Hughes, it is apparent that Parvin was not required to raise
his ineffective assistance of counsel claim on a direct appeal. As described above, Parvin's
ineffective assistance of counsel claim is based on his court-appointed counsel not ensuring the
district court ruled on the Rule 35 motion in a timely manner. It was not until Parvin appealed to
this Court that the lack of jurisdiction issue was raised. Thus, Parvin could not have known of
his ineffective assistance of counsel claim until after this Court ruled that the district court lost
jurisdiction to rule on the Rule 35 motion.

2

The State admits that if the district court dismissed Parvin's claim solely on the basis that
it could have been considered on direct appeal, then the court would have done so in error.
6

Idaho case law not only allows for Parvin to file for post-conviction relief, but suggests
Parvin plainly should pursue his claim as an application for post-conviction relief rather than a
direct appeal. The Idaho Supreme Court recently held "[i]f there is insufficient evidence in the
appellate record to show clear error, the matter would be better handled in post-conviction
proceedings." State v. Perry, 150 Idaho 209, 226, 245 P.3d 961, 978 (2010).

Also, if a

defendant wishes for a court to consider evidence outside of the record that exists on a direct
appeal, he must pursue post-conviction relief. State v. Yakovac, 145 Idaho 437, 443, 180 P.3d
476, 482 (2008) (citing State v. Carter, 103 Idaho 917, 923 n.4, 655 P.2d 434, 440 n.4 (1981)).
Moreover, "[i]f an appellate court were to reach the merits of ineffective assistance issues raised
on a direct appeal, the absence of any record supporting the claims would generally require a
decision adverse to the appellant, which would become res judicata." State v. Saxton, 133 Idaho
546, 549, 989 P.2d 288, 291 (Ct. App. 1999) (citing State v. Mitchell, 124 Idaho 374, 376, 859
P.2d 972, 974 (Ct. App. 1993); State v. Marks, 119 Idaho 64, 66, 803 P.2d 565, 567 (Ct. App.
1991); State v. Steele, 118 Idaho 793, 795, 800 P.2d 680, 682 (Ct. App. 1990); State v. Munoz,
118 Idaho 742, 745-46, 800 P.2d 138, 141-42 (Ct. App. 1990)). Consequently, Idaho appellate
courts "customarily decline to address such claims on direct appeal from the judgment of
conviction, and we have repeatedly admonished that they are more appropriately pursued
through post-conviction relief actions, where the evidentiary record can be properly developed."

Saxton, 133 Idaho at 549-50, 989 P .2d at 291-92 (citing Carter v. State, 108 Idaho 788, 792, 702
P.2d 826, 830 (1985); State v. Blackburn, 99 Idaho 222, 579 P.2d 1205 (1978); State v. Brown,
130 Idaho 865, 870, 949 P.2d 1072, 1077 (Ct. App. 1997); State v. Griffith, 130 Idaho 64, 66,
936 P.2d 707, 709 (Ct. App. 1997); State v. Gomez, 127 Idaho 327, 329-30, 900 P.2d 803, 80506 (Ct. App. 1995); Mitchell, 124 Idaho at 375-76, 859 P.2d at 973-74; Marks, 119 Idaho at 66,
803 P.2d at 567; Steele, 118 Idaho at 795, 800 P.2d at 682; Munoz, 118 Idaho at 745, 800 P.2d at
141; State v. Koch, 116 Idaho 571, 573, 777 P.2d 1244, 1246 (Ct. App. 1989); State v. Darbin,
109 Idaho 516, 523, 708 P.2d 921, 928 (Ct. App. 1985)).

Here, Parvin elected that post-

conviction was the preferable and best route to make his ineffective assistance of counsel claim.
There is no Idaho case law or statute that makes his decision improper.
Because the district court dismissed this claim on the erroneous basis that it should have
been raised on direct appeal, the court made no findings or conclusions on the merits of the
claim. Therefore, we must remand for the district court to render findings and conclusions on
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this claim, and if the court finds that ineffective assistance has been shown, the court must
fashion a remedy.

III.
CONCLUSION

Parvin's ineffective assistance of counsel claim for failing to attempt to cause the district
court to timely rule on his I.C.R. 35 motion was not raised on direct appeal in his initial criminal
proceeding. Likewise, Parvin has demonstrated that he was not required to file his claim as a
direct appeal and that his choice to pursue post-conviction relief was appropriate. The order
dismissing the application for post-conviction relief is vacated and this case is remanded to the
district court for further proceedings consistent with this opinion.
Judge LANSING and Judge MELANSON CONCUR.
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CANYON COUNTY CLERK
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IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF CANYON
MICHAEL PARVIN,
Petitioner,

ORDER DENYING PETITION FOR
POST CONVICTION RELIEF

vs.
STATE OF IDAHO,

CV-2008-9712-C
Respondent.

Procedural History and Factual Background

Before the court is Petitioner, Michael Parvin's (Parvin) second application for postconviction relief.

The only pending issue before the court is the Petitioner's Ineffective

Assistance of Counsel claim. On October 22, 2010, this court issued an Order and Judgment on
Petition for Post-Conviction Relief in which the court set forth a detailed recitation of the
procedural history of the underlying criminal case CR-1999-7569-C and the Petitioner's first
post-conviction action CV-2003-9086-C. The court incorporates by reference that procedural
history.
Relevant to this order is the following procedural history. As noted above, on October
22, 2010, the court issued the order denying the Petitioner's second petition for post-conviction
relief. The Petitioner filed a Notice of Appeal on November 22, 2010. On April 30, 2012, an

ORDER DENYING PETITION FOR POST CONVICTION RELIEF

OR\GlNAL

unpublished opinion of the Idaho Court of Appeals was filed. (2012 Unpublished Opinion No.
453, Filed April 30, 2012). That opinion vacated this court's order denying post-conviction
relief and remanded the matter for this court to conduct further proceedings consistent with the
unpublished opinion. The Remittitur was filed on May 31, 2012. On July 17, 2012, the court
issued an Order Re-Appointing Public Defender for purposes of the further proceedings. A
Status Conference was held on July 23, 2012.

The Petitioner was not present but was

represented by counsel Greg Femey, Canyon County Public Defender.

Another Status

Conference was held on September 5, 2012. The Petitioner was not present but was represented
by counsel Greg Femey, Canyon County Public Defender. Another Status Conference was held
on October 9, 2012. The Petitioner was not present but was represented by counsel Greg Femey,
Canyon County Public Defender.

On December 12, 2012, an Evidentiary Hearing was

scheduled to be held but was continued because the Petitioner had not been transported. On
December 19, 2012, an Evidentiary Hearing was held. The Petitioner was present and was
represented by counsel Greg Femey, Canyon County Public Defender.

The State was

represented by Zachary Wesley, Deputy Canyon County Prosecuting Attorney.
testified on his own behalf.
argun1ent memorandums.

Mr. Parvin

The court allowed the parties additional time to file closing
The State filed its Closing Argument on January 16, 2013.

Petitioner's Closing Arglil11ent was filed on January 23, 2013.
In this court's previous order, the court determined that Parvin was entitled to a
successive Petition for Post-Conviction Relief due to the ineffective assistance of his postconviction counsel in his first post-conviction action. This decision was not addressed by the
Idaho Court of Appeals in its decision and thus, the court determines that that decision is
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unaffected by the matter being remanded, especially in light of the appellate court's order for this
court to conduct further proceedings in this matter.
In addition, in the previous order the court determined that Parvin's claim as to his

Estrada rights should be dismissed because Estrada would not be applied retroactively. The
opinion from the Idaho Court of Appeals does not address this issue and without direction to do
so, this court will not re-examine that issue. The court has not been informed as to the issues
presented and considered by the appellate court, but finds that in the absence of a specific order
to reconsider this issue, that decision remains as previously decided in the October 22, 2010
order.
The court notes that Parvin made a number of claims against the Idaho Court of Appeals,
the District Court, and the State all related to the Rule 35 motion, the Motion for
Reconsideration, and the decision of the Idaho Court of Appeals. Parvin has not argued, and did
agree at oral argument, that this court has no authority to second guess the decision of the
appellate court and its decision in State v. Parvin, and its finding that the district court lost
jurisdiction. The court has not previously addressed that issue, and will not do so at this time.
Based on the most recent decision of the Idaho Court of Appeals in this action, the court
finds that the only issue remaining for consideration is Parvin's claim that his trial counsel was
ineffective as related to Parvin's Idaho Criminal Rule 35 motion in the underlying criminal case.
The decision of the appellate court instructs this court to consider the claim that trial counsel was
ineffective for failing to ensure that Judge Morfitt (who presided over the criminal matter)
retained jurisdiction over the l.C.R. 35 motion. It is this issue that was tried and argued to the
court in the most recent Evidentiary Hearing and post-hearing briefing. The Evidentiary Hearing
was held in order for Parvin to supplement the record from the previous Evidentiary Hearing that
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was held on July 13, 2010. The court took judicial notice of the transcript of the July 13, 2010
hearing upon the request of the Petitioner in the interest of judicial economy. The court has filed
simultaneously with this Order a Notice of Taking Judicial Notice to provide a record of the
documents relied in this order.

The court notes that a number of these documents were

previously made part of the record but not all of them and the court endeavors to create a proper
record for any potential appellate review.
Essentially, the factual basis of the issue before the court is as follows. In CR 19997596-C, the defendant was charged and entered a plea of guilty to Lewd Conduct with a Minor
Under Sixteen, a felony, a violation of Idaho Code §18-1508. The Judgment and Commitment
was filed on February 23, 2000. On June 12, 2000, Dayo Onanubosi, Canyon County Public
Defender, filed a Motion to Reduce Sentence Pursuant to Idaho Criminal Rule 35. This motion
was timely filed pursuant to Idaho Criminal Rule 35. The motion asks the court to grant an
additional thirty (30) days to supplement the motion with additional information. That request
was granted on June 27, 2000 by Order on Motion For Reduction of Sentence. The file does not
reflect that anything was filed by Parvin. On September 26, 2000, Judge Morfitt issued his
Order Granting Motion for Reduction of Sentence. It does not appear from the file that a hearing
was held or that the State filed an objection to the motion. On October 11, 2000, the State filed a
Motion To Reconsider Order Granting Motion for Reduction of Sentence.

Parvin filed an

Objection to State's Motion to Reconsider on October 17, 2000. A hearing on the motion was
held on December 1, 2000 and on December 8, 2000, Judge Morfitt issued an Order in which he
vacated the Order Granting the Motion for Reduction of Sentence and reimposed the original
sentence. Parvin appealed and the Idaho Court of Appeals determined, as discussed below, that
Judge Morfitt lost jurisdiction on timeliness grounds to rule on the motion before issuing the
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Order Granting Motion for Reduction of Sentence. Following the appellate court's ruling, Parvin
filed a Petition for Post-Conviction Relief in CV-2003-9086-C.
Affidavit of Dayo Onanubosi.

In that action, he filed the

That affidavit simply provides support for the Petitioner's

argument that on multiple occasions district judges have taken longer amounts oftime to rule on
Rule 35 motions. That action was eventually dismissed without consideration of the merits as
addressed in this court's previous order.
In the current case, the only evidence before the court is the testimony offered by Parvin
at both the July 13, 2010 Evidentiary Hearing and the December 19, 2012 hearing, as well as the
documents to which this court has taken judicial notice pursuant to the Notice of Taking Judicial
Notice filed simultaneously with this order.

Analysis

The court incorporates by reference its first order in this action and will not again set
forth the applicable standard of review and discussion of post-conviction law generally. The
court will focus its discussion on the claim by Parvin that his trial counsel was ineffective in his
actions related to the I.C.R. 35 motion in the underlying criminal action.
Idaho Criminal Rule 35
Relevant to Parvin's case is Idaho Criminal Rule 35(b) which provides as follows:
Sentences Imposed in an Illegal Manner or Reduction of Sentence.
The court may correct a sentence that has been imposed in an illegal manner
within the time provided herein for the reduction of sentence. The court may
reduce a sentence within 120 days after the filing of a judgment of conviction or
within 120 days after the court releases retained jurisdiction. The court may also
reduce a sentence upon revocation of probation or upon motion made within
fourteen (14) days after the filing of the order revoking probation. Motions to
correct or modify sentences under this rule must be filed within 120 days of the
entry of the judgment imposing sentence or order releasing retained jurisdiction
and shall be considered and determined by the court without the admission of
5
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additional testimony and without oral argument, unless otherwise ordered by the
court in its discretion; provided, however that no defendant may file more than
one motion seeking a reduction of sentence under this Rule.
I.C.R. 35(b).
A motion under I.C.R. 35 places upon the movant the burden of showing that the original
sentence was unduly severe or illegal. I.C.R. 35; State v. Martinez, 113 Idaho 535, 536, 746 P.2d
994, 995 (1987). In bringing a Rule 35 motion, a defendant may present new information about
himself or herself or the circumstances confronting the defendant. State v. Torres, 107 Idaho
895, 898, 693 P.2d 1097,1100 (Ct. App. 1984). As a consequence, the court may consider both
facts presented at the original sentencing and any new information concerning the defendant's
rehabilitative progress while in confinement. State v. Snapp, 113 Idaho 350, 351, 743 P.2d 1003,
1004 (Ct. App. 1987); Torres, supra. Nevertheless, trial courts in Idaho have no obligation to
correct, amend, or modify a legal sentence. State v. Vega, 113 Idaho 756, 758, 747 P.2d 778,
780 (Ct. App. 1987). Where the legality of the sentence is not disputed and a Rule 35 motion
seeks only to have the sentence reduced, that motion is essentially a plea for leniency. Thus, the
decision thereon is vested in the sound discretion of the trial court. State v. Book, 127 Idaho 352,
354-355, 900 P.2d 1363, 1365-1366 (1995); State v. Martinez, supra. Consequently, a sentence
falling within the statutory maximum will not be disturbed unless a clear abuse of discretion is
shown; that is, if the sentence is unreasonable upon the facts of the case, an abuse has been
demonstrated. State v. Wickel, 126 Idaho 578, 580, 887 P.2d 1085, 1087 (Ct. App. 1994); State

v. Rasset, 110 Idaho 570, 571, 716 P.2d 1342 (Ct. App. 1986).
The filing deadlines described in the rule create a jurisdictional limitation on the authority
of the trial court to entertain motions under the rule. State v. Jensen, 126 Idaho 35, 37, 878 P.2d
209, 211 (Ct. App. 1994). This was made clear in the Idaho Court of Appeals decision in State v.
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Parvin, 137 Idaho 783, 785-86, 53 P.3d 834, 836-37 (Ct. App. 2002). After recognizing that a
district court does not necessarily lose jurisdiction when it issues a decision on a timely filed
I.C.R. 35 motion outside the 120-day filing period because the court retains jurisdiction for a "for
a reasonable time beyond the deadline." Id. This concession allows the district court a reasonable
time within which to fully consider a Rule 35 motion, even one that was filed near or at the end
of the 120-day period. Id. However, a court may lose jurisdiction ifthe decision is unreasonably
delayed, the court fails to establish a record explaining the reasons for the delay in issuing a
decision, and the record does not show that such delay was due to a request by the parties, or
related to scheduling difficulties of the court. Id. See also State v. Shumway, 144 Idaho 580,
582-83, 165 P.3d 294, 296-97 (Ct. App. 2007). The policy for such a rule is to limit the authority
of the district court to retain jurisdiction over a criminal matter to the detriment of the Idaho
Department of Corrections. Id. In Parvin, the appellate court found that Judge Morfitt lost his
jurisdiction to grant the Rule 35 motion timely filed by Parvin due an unexplained three month
delay in issuing the decision on the motion. It is this decision by the Idaho Court of Appeals that
sets up the issue currently before the court.
Ineffective Assistance of Counsel
In this action, Parvin has claimed that his trial counsel, Dayo Onanubosi, who was a
Canyon County Public Defender at the time of Parvin's criminal action, was ineffective for
failing to attempt to cause Judge Morfitt to timely rule on the I.C.R. 35 motion.
Generally, to succeed on an Ineffective Assistance of Counsel claim, a defendant must
satisfy the two prong test that: 1) his counsel's performance fell below an objective standard of
reasonableness, and 2) there is a reasonable probability that, but for counsel's errors, the results
of the proceedings would have been different. Strickland v. Washington, 466 U.S. 668, 687-688
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(1984 ). The benchmark for judging any claim of ineffectiveness must be whether counsel's
conduct so undermined the proper functioning of the adversarial process that the trial cannot be
relied on as having produced a just result. Id at 686. See State v. Charboneau, 116 Idaho 129,
137, cert denied, 493 U.S. 922 (1989); see also Gibson v. State, 110 Idaho 631 (1986); Paradis

v. State, 110 Idaho 534 (1986); Carter v. State, 108 Idaho 788 (1985).

To prevail on an

ineffective assistance of counsel claim, the defendant must show that the attorney's performance
was deficient, and that the defendant was prejudiced by the deficiency. Jakoski v. State, 136
Idaho 280, 284 (Ct. App. 2001). To establish a deficiency, the applicant has the burden of
showing that the attorney's representation fell below an objective standard of reasonableness.
Aragon v. State, 114 Idaho 758, 760 (1988). To establish prejudice, the applicant must show a

reasonable probability that, but for the attorney's deficient performance, the outcome of the trial
would have been different. Id at 761. A claim of ineffective assistance of counsel related to Rule
35 motions is properly brought in a post-conviction action. Hassett v. State, 127 Idaho 313, 900
P.2d 221 (Ct. App. 1995).
The only legal authority cited to by the Petitioner in support of his claim is State v. Day,
131Idaho184, 953 P.2d 184 (Ct. App. 1998). In that case, the Idaho Court of Appeals in found
that a district court lost jurisdiction when it issued a ruling on a Rule 35 motion nine (9) months
after the motion was filed. The appellate court, at the conclusion of the opinion, stated:
For fitture reference, we make it clear that when a defendant files a Rule 35
motion, it will of necessity become defense counsel's responsibility to precipitate
action on the motion within a reasonable time frame, or otherwise provide an
adequate record and justification for delay, to avoid the risk of the trial comi
losing jurisdiction to consider the motion.
Id, (emphasis in original).
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This sentiment was echoed in State v. Payan, 132 Idaho 614, 619, 977 P.2d 228, 233 (Ct.
App. 1998) and State v. Bromgard, 139 Idaho 375, 380, 79 P.3d 734, 739 (Ct. App. 2003).
However, these cases do not provide the court with any specific information as to how a defense
attorney is to "precipitate action on the motion" and the cases do not provide guidance to a court
as to what the consequence should be for an attorney to fail to do so. In addition, the court notes
that none of the above cited cases are post-conviction cases and the court was unable to find that
post-conviction actions were pursued (at least at the appellate level) in the above cited cases such
that would provide this court with guidance as to how to evaluate the claims of the Petitioner.
In addition, the court takes note of the following post-conviction cases in which it was
held that a defense attorney was not ineffective for even failing to file or timely file a Rule 35
motion. In Murray v. State, 121Idaho918, 828 P.2d 1323 (Ct. App. 1992), the court addressed a
claim of ineffective assistance of counsel when defense counsel failed to file a Rule 35 motion
despite the attorney's awareness that Murray wanted the motion to be filed. The appellate court
upheld the district court's finding that trial counsel was not ineffective based on the facts before
it, including that the defendant did not take affirmative steps to ensure that defense counsel knew
that the motion needed to be filed. In Hassett, supra, the court applied the principle common to
post-conviction actions that in order to succeed on an ineffective assistance of counsel claim, the
Petitioner must make a showing that there was a probability of success in the underlying criminal
action. The court stated that this principle should be applied to motions "calling for the exercise
of the trial court's discretion where the trial court explains why it would have exercised its
discretion by denying such a motion even if the motion had been timely pursued." Id, at 316,
224.

In reviewing the facts of the case, the appellate court found that it was unlikely that the

district court would have granted the Rule 35 at issue and thus it upheld the dismissal of the post-
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conviction action. While not on point because counsel in those cases failed to even file the Rule
35 motion, the cases support a finding that the court should look at the totality of the
circumstances in evaluating the conduct of defense counsel faced with an ineffective assistance
of counsel claim. In addition, the court takes note of the appellate court's treatment of a failure
to file a Rule 35 motion and that discretion is given the attorney when it may be that the attorney
has made a strategic decision not to file the motion, or when the facts surrounding the case make
it so unlikely that the defendant would be successful in pursing the motion for reduction of
sentence.
In this case, there is no dispute that a Rule 35 motion was timely filed by counsel. The
court notes that the motion is well-written, detailed, and well researched as to the issue for
leniency. In his testimony on July 13, 2010, Parvin stated that Mr. Onanubosi filed the Rule 35,
and also requested additional information from Parvin to submit to the court in support of the
motion. Parvin testified that he later learned that additional information was not provided to the
court. In his testimony on December 29, 2012, he testified that when he was requested to supply
additional information to Mr. Onanubosi he was being housed in New Mexico and it took some
time to gather the information and return it to the Public Defender's Office. In addition Parvin
testified to the following:
Q. And basically it was filed 119 days before the judgment was issued, correct?
A. Correct.
Q. And then that one additional day that Judge Morfitt still had remaining
jurisdiction to the best of your knowledge Mr. Onanubosi did not come in and
speak to Judge Morfitt about making a ruling on that day while he still had
jurisdiction; is that right?
A. Not that I'm aware of, no.
Q. And to the best of your knowledge or to your opinion, if the Rule 35 had been
filed in a more timely fashion and had Mr. Onanubosi followed up and made sure
that Judge Morfitt ruled while he still had jurisdiction, is it your opinion that but
for that, the relief that you requested would have been granted and been valid?
A. Yes, I believe that it would have been.
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Q. And but for the fact that it was not ruled upon because your counsel failed to
make sure that Judge Morfitt rule in a timely manner, the Court lost jurisdiction?
A. That is correct.
Evidentiary Hearing, December 19, 2012.
The only evidence before this comi is the evidence that the Rule 35 was filed, that Judge
Morfitt initially granted the motion and then reversed that decision due to a lack of notice to the
victims, and that the Idaho Court of Appeals ultimately determined that Judge Morfitt lost
jurisdiction and that there was not an adequate record in the underlying criminal action

to

support the delay. The court notes that the Verified Petition alleges that the jurisdiction issue
was not ever raised by the State in the Motion for Reconsideration and was not considered by
Judge Morfitt in his decision to vacate the Order Granting the Motion for Reduction of Sentence.
Other than his opinion, Parvin has presented no information to this court as to his knowledge or
understanding of any steps that Mr. Onanubosi might have taken to ensure that Judge Morfitt
ruled in a manner in which the appellate court detennined to be timely. Clearly, there is nothing
of record in the criminal action in which Mr. Onanubosi asked the court to issue a ruling, or
asked the comi to set the matter for hearing. However, Mr. Onanubosi was not called as a
witness, by either Parvin or the State, at either Evidentiary Hearing and so the comi is unaware
and uninformed of any actions that Mr. Onanubosi might have informally undertaken to
encourage Judge Morfitt to rule on the motion, or whether Mr. Onanubosi possessed information
about Judge Morfitt's motion practice and procedures for ruling that discouraged him from
seeking more affirmative action in encouraging Judge Morfitt to issue a ruling.
Parvin has not suggested to this court, or provided authority to support his argument, as
to specific actions that Mr. Onanubosi should have undertaken. Parvin has not argued to this
court that any of the steps that Mr. Onanubosi is charged with failing to undertake would have
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made a difference as to the time frame in which Judge Morfitt issued a ruling. So, it appears that
Parvin has left it up to this court to determine what steps should have been undertaken, without
the benefit of legal argument or authority, to encourage Judge Morfitt to act. In addition, Parvin
has left it to this comi to detennine whether such steps would have made a difference in the
timing of Judge Morfitt's order. This court is quite sure that Mr. Onanubosi would not presume
to tell Judge Morfitt how to perform his duties as a district judge, and likely would refrain from
making demands on a district judge for fear of negative consequences for his client.
Finally, the court notes that Parvin has not presented to this comi any argument or
authority to explain how Mr. Onanubosi would have the foresight to believe that the Idaho Court
of Appeals would find the timing of Judge Morfitt's Order Granting the Motion for Reduction of
Sentence unacceptable considering the plethora of cases from this state in which judges ruled on
Rule 35 motions after time periods well in excess of the three month period at issue here.
Therefore, this court finds that Parvin has failed to show, by a preponderance of the
evidence, that the actions of Mr. Ona:nubosi fall below an objective standard of reasonableness in
light of the appellate court's recognition that district judges are granted leeway to rule on Rule 35
motions outside the 120-day period given that a defendant is granted the entire 120-days in
which to file the motion. In addition, the court finds that Parvin has failed to lay an adequate
record as to the steps actually undertaken by Mr. Onanubosi and has failed to even argue as to
what steps might have been taken. Finally, Parvin has failed to show that even if Mr. Onanubosi
had undertaken these unknown steps, that such efforts would have impacted Judge Morfitt's
timing of his order, notwithstanding the fact that no one could anticipate the decision of the
Idaho Court of Appeals as to the timing of the order.
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As noted above, it is this court's understanding of the record that the court's prior ruling
as to the Estrada issue was unchallenged on appeal and still stands. The court reaffirms the
decision to deny post-conviction relief on the grounds that Parvin was not adequately informed
of his Estrada rights for the reasons set forth in the court's previous order.
The Petition for Post-Conviction Relief is therefore denied and this action is dismissed.
Conclusion and Order

For the reasons set forth above, the Petitioner Michael Parvin's Petition for PostConviction Relief is denied. A separate judgment prepared in compliance with I.R.C.P. 54(a)
shall be prepared and filed by the court.
I
I

~
-15_,2013.
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CERTIFICATE OF SERVICE

I HEREBY CERTIFY that a true/~ correct·. co.py of the foregoing Order was mailed or
delivered to the following persons this
day of~ 2013.

(:~·
Greg Ferney
Canyon County Public Defender
510 Arthur Street
Caldwell, Idaho 83605
Michael Parvin #59529
IDAHO CORRECTIONAL INSTITUTION, OROFINO, Cl
3 81 W Hospital Drive
Orofino Idaho 83544
Canyon County Prosecuting Attorney
1115 Albany
Caldwell, Idaho 83605

CHRIS YAMAMOTO
Clerk of the Distric !Court
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L ?r=; DP.M.

_ ___.A.M.

FEB 15 2013
CANYON COUNTY CLERK
R BULL, DEPUTY

IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT

OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF CANYON

MICHAEL PARVIN,
Petitioner,
JUDGMENT
vs.
CV-2008-9712-C
STATE OF IDAHO,
Respondent.

The court having filed its ORDER DENYING POST-CONVICTION RELIEF and good
cause appearing therefore;
IT IS HEREBY ORDERED, ADJUDGED AND DECREED that the Petitioner, Michael
Parvin' s Petition for Post-Conviction Relief is denied and dismissed.

\

JUDGMENT- I

OR\G\NAL

CERTIFICATE OF SERVICE

I HEREBY CERTIFY that a true,~correct copy of the foregoing Order was mailed or
delivered to the following persons this _i!::;J_ day of February 2013.

Greg Ferney
Canyon County Public Defender
510 Arthur Street
Caldwell, Idaho 83605
Michael Parvin #59529
IDAHO CORRECTIONAL INSTITUTION, OROFINO, Cl
381 W Hospital Drive
Orofino Idaho 83544
Canyon County Prosecuting Attorney
1115 Albany
Caldwell, Idaho 83605

CHRIS YAMAMOT \\
Clerk of the District urt
~-+-1.I\

~

JUDGMENT-2

p

MARK J. MIMURA
CANYON COUNTY PUBLIC DEFENDER
GREGFERNEY
510 Arthur Street
Caldwell, Idaho 83605
Telephone: (208) 639-4610
Facsimile: (208) 639-4611
Idaho State Bar No. 6591

MAR 2 0 2013

Attorneys for Petitioner
IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF CANYON

Case No. CV-2008-9712

MICHAEL PARVIN,
Petitioner/Appellant,

NOTICE OF APPEAL

vs.
STATE OF IDAHO,
Respondent/Appellee.

TO:

THE CLERK OF THE ABOVE-ENTITLED COURT AND THE STATE OF
IDAHO, PLEASE TAKE NOTICE THAT
1.

This matter was heard in the Third Judicial District, in and for the County of

Canyon by District Court Judge Bradly S. Ford.
2.

MICHAEL PARVIN by and through his attorney(s) of record, Mark J.

Mimura, the Canyon County Public Defender, hereby appeals the Order Denying Petition
for Post Conviction Relief that was filed in this matter on February 15, 2013.
3.

The issues on appeal include, but are not limited to:
A.

Whether the Court en-ed in finding that Defendant's trial counsel was

not ineffective as related to Defendant's Idaho Criminal Rule 35 motion in the underlying
criminal case?
NOTICE OF APPEAL
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4.

Appellant has the right to appeal all final judgments of convictions m

criminal proceedings pursuant to Rule 11 of the Idaho Appellate Rules.
5.

Appellant requests a transcript of the following hearings in this matter:
A.

6.

Evidentiary Hearing held on December 19, 2012.

I certify:
A.

That a copy of this notice of appeal has been served on each

reporter of whom a transcript has been requested as named below at the address set out
below:
Debbie Kreidler
c/o Canyon County Courthouse
1115 Albany Street
Caldwell, Idaho 83605
B.

That the appellant is exempt from paying the estimated transcript

fee because he is incarcerated with the Idaho Department of Corrections and he is
indigent.
C.

That the appellant is exempt from paying the estimated fee for the

preparation of the record because he is incarcerated with the Idaho Department of
Corrections and he is indigent.
D.

That appellant is exempt from paying the appellate filing fee

because he is incarcerated with the Idaho Department of Corrections and he is indigent.
E.

That service has been made upon all parties required to be served

pursuant to Rule 20 and the attorney general of Idaho pursuant to Section 67-1401(1),
Idaho Code.

NOTICE OF APPEAL
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8.

Because Appellant is in the custody of the Idaho Depaitrnent of Corrections,

Appellant's attorney requests that the State Appellant Public Defender be appointed to
represent Appellant in this appeal.
DATED this 22_ day of March, 2013.

GREG FERN

NOTICE OF APPEAL
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CERTIFICATE OF SERVICE

I hereby certify that on the ;;;i.,O day of March, 2013, I served a true and correct copy of
the within and foregoing Notice of Appeal upon the individual(s) named below in the manner
noted:

D

By depositing copies of the same in the United States Mail, postage prepaid, first class, or

D

By hand delivering copies of the same to the office(s) of the attorney(s) indicated below.
Bryan Taylor
Canyon County Prosecuting Attorney
1115 Albany Street
Caldwell, ID 83605

Lawrence Wasden
Idaho Attorney General
700 W. State Street
P.O. Box 83720
Boise, ID 83720-0010

Debbie Kreidler
Court Reporter
c/o Canyon County Courthouse
1115 Albany Street
Caldwell, ID 83605

State Appellate Public Defender
3647 Lake Harbor Lane
Boise, ID 83703
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MARK J. MIMURA
CANYON COUNTY PUBLIC DEFENDER
GREGFERNEY
510 Arthur Street
Caldwell, Idaho 83605
Telephone: (208) 639-4610
Facsimile: (208) 639-4611
Idaho State Bar No. 6591

MAR 2 5 2013
CAN VON

CLERK

M MARTINEZ, DEPUTY

Attorneys for Defendant
IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF CANYON

Case No. CV-2008-9712

MICHAEL PARVIN,
Petitioner/Appellant,

ORDER FOR APPOINTMENT OF
STATE APPELLATE PUBLIC
DEFENDER

vs.
STATE OF IDAHO,
Respondent/Appellee.

THIS MATTER having come before the Court pursuant to Petitioner/Appellant's
Motion for Appointment of State Appellate Public Defender; the Court having reviewed
the pleadings on file and the motion, the Court being fully apprised in the matter and
good cause appearing;
IT IS HEREBY ORDERED that the Canyon County Public Defender is
withdrawn as counsel of record for the Petitioner/Appellant and the State Appellate
Public Defender is hereby appointed to represent the Petitioner/Appellant, MICHAEL
PARVIN, in the above entitled matters for appellate purposes.

ORDER FOR APPOINTMENT OF STATE
APPELLATE PUBLIC DEFENDER

1

iny--J\

The appointment of the State Appellate Public Defender is for purposes of the
appeal only.
DATED this

/t

,;ay March, 2013.

.FORD
rt Judge

ORDER FOR APPOINTMENT OF STATE
APPELLATE PUBLIC DEFENDER
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CLERK'S CERTIFICATE OF SERVICE

:J. (

I hereby certify that on the
day of March, 2013, I served a true and correct
copy of the foregoing upon the individual( s) named below in the manner noted:
'{

By hand delivering copies of the same to the office(s) of the attorney(s) indicated below.
Debbie Kreidler, Court Reporter
c/o Canyon County Courthouse
1115 Albany Street
Caldwell, ID 83644

Bryan F. Taylor
Canyon County Prosecuting Attorney
1115 Albany Street
Caldwell, ID 83605
Canyon County Public Defender
510 Arthur Street
Caldwell, ID 83605

~

By depositing copies of the same in the United States Mail, postage prepaid, first class, or
Lawrence Wasden
Idaho Attorney General
700 W. State Street
P.O. Box 83720
Boise, ID 83720-0010
State Appellate Public Defender
3647 Lake Harbor Lane
Boise, ID 83703

CHRIS YAMAMOTO
Clerk of the Court

By:

ORDER FOR APPOINTMENT OF STATE
APPELLATE PUBLIC DEFENDER
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IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF CANYON

MICHAEL PARVIN,
PetitionerAppellant,
-vs-

STATE OF IDAHO,
Respondent.

)
)

)

Case No. CV-08-09712*C

)
)

)

CERTIFICATE OF EXHIBITS

)
)
)
)

)

I, CHRIS YAMAMOTO, Clerk of the District Court of the Third Judicial District of
the State of Idaho, in and for the County of Canyon, do hereby certify that the
following is being sent as an exhibit:

Presentence Investigation Report (from Case #CR99-07596*C)
IN WITNESS WHEREOF, I have hereunto set my hand and affixed the seal

CHRIS YAMAMOTO, Clerk of the District
Court of the Third Judicial
District of the State of Idaho,
in and for the County of Canyon.
By:
Deputy
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)
)
)

Case No. CV-08-09712*C

CERTIFICATE OF CLERK

I, CHRIS YAMAMOTO, Clerk of the District Court of the Third Judicial District of
the State of Idaho, in and for the County of Canyon, do hereby certify that the above and
foregoing Record in the above entitled case was compiled and bound under my direction
as, and is a true, full correct Record of the pleadings and documents under Rule 28 of
the Idaho Appellate Rules, including all documents requested.
IN WITNESS WHEREOF, I have hereunto set my hand and affixed the seal of

CHRIS YAMAMOTO, Clerk of the District
Court of the Third Judicial
District of the State of Idaho,
in and for the County of Canyon.
Deputy
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)
)

Supreme Court No. 40824-2013
CERTIFICATE OF SERVICE

I, CHRIS YAMAMOTO, Clerk of the District Court of the Third Judicial District of
the State of Idaho, in and for the County of Canyon, do hereby certify that I have
personally served or had delivered by United State's Mail, postage prepaid, one copy of the
Clerk's Record to the attorney of record to each party as follows:

Sara Thomas, State Appellate Public Defender, 3050 N. Lake Harbor Lane,
Ste. 100, Boise, Idaho 83703
Lawrence G. Wasden, Attorney General, Statehouse, Boise, Idaho 83720

IN WITNESS WHEREOF, I have hereunto set my hand and affixed the seal of

CHRIS YAMAMOTO, Clerk of the District
Court of the Third Judicial
District of the State of Idaho,
in and for the County of Canyon.
By:
Deputy
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